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ELECTRONIC GUIDE

TO FEDERAL PROCUREMENT ADR

I. INTRODUCTION

In broadest terms, alternative dispute resolution ("ADR") encompasses a range of non-binding and binding techniques employed, with the assistance of third party neutrals, to resolve issues in controversy.  In recent years, ADR techniques have been used successfully by agencies throughout the federal government to resolve a wide variety of contractual, labor, regulatory and other disputes.  In the procurement field, many contractors and agency procurement personnel recognize that ADR can be a valuable alternative to traditional, costly and time-consuming litigation.

Many of the old barriers that inhibited the development of ADR by federal agencies have been eliminated by recent statutory, regulatory and policy initiatives.  Chief among these is the Administrative Dispute Resolution Act of 1996, 5 U.S.C. § 571, et seq. (the “ADRA of 1996” ), which reflects Congress' commitment to ADR.  In the procurement field, the ADRA of 1996 amended the Contract Disputes Act of 1978, 41 U.S.C. §§601-613 (“CDA”) to require that contracting officers and contractors provide a written explanation, citing one or more of the conditions contained in § 572(b) of the ADRA of 1996, whenever they decline a request for ADR.  41 U.S.C. §605(e) .  The Federal Acquisition Regulation (“FAR”) implements this provision.  FAR §33.214(b).  .  Recent amendments to the FAR encourage federal agencies to “use ADR procedures to the maximum extent practicable.”  See FAR §33.204  . These statutory and regulatory developments are mirrored by ADR policy statements and ADR pledges that have been adopted by several federal agencies. .

On May 1, 1998, President Clinton, through a memorandum to the heads of executive departments and agencies (the "Memorandum"), established the Interagency Alternative Dispute Resolution Working Group (“Interagency Group”).  The Interagency Group is “part of an effort to make the Federal Government operate in a more efficient and effective manner, and to encourage, where possible, consensual resolution of disputes and issues and controversies involving the United States, including the prevention and avoidance of disputes….”  The Memorandum directed the Interagency Group to "facilitate, encourage, and provide coordination" for agencies in such areas as:

1. development of programs that employ alternative means of dispute resolution; 

2. training of agency personnel to recognize when and how to use alternative means of dispute resolution;

3. development of procedures that permit agencies to obtain services of neutrals on an expedited basis; and

4. recordkeeping to ascertain the benefits of alternative means of dispute resolution.

As part of its efforts to carry out the President’s mandate, the Interagency Group’s Contracts and Procurement Section, chaired by Air Force Brigadier General Frank Anderson, developed this Electronic Guide to Federal Procurement ADR specifically for the use of federal procurement professionals.  This Guide is published as an integral part of the Interagency Group's Web site at http://www.financenet.gov/iadrwg.htm.

This Guide has been designed from the outset for electronic publication so that it can be readily accessible to virtually all federal procurement personnel on their desktop computers. The Guide will be updated periodically to keep you in touch with the latest developments.  The Guide makes extensive use of electronic hyperlinks to selected ADR-related items available from a number of sources.  Thus, the Guide permits you to review, print, download and integrate the most current ADR information into your contracting practices.  It is your gateway to increasing the principled use of ADR in the federal sector.  We encourage you to send your comments and suggestions for future improvements to the Interagency Group Site Webmaster at the U.S. Department of Justice (jeffrey.m.senger@usdoj.gov).
II. DESIGNING AN ADR PROGRAM

This section of the Guide provides guidance and access to helpful resources to enable procurement professionals to design ADR programs for their agencies.  It is important to note there is no “one right design” for a procurement ADR program.  Different agencies rightly adopt different approaches that accommodate their disparate missions and cultures.  Because the institution of an ADR program can significantly impact an agency's procurement culture, it is vital that the program design involve the participation and commitment of top agency officials.  It is especially important to the success of any ADR program that those officials commit the agency financially to the program.

A. Involving Stakeholders in the Design Process
Agency officials at all levels who potentially have an interest in or may be affected by the new ADR program should be identified as "stakeholders".  They should be encouraged to participate actively as members of the "design group" or at least be represented in the ADR program design effort from the start.  Their participation -- and the resultant "buy-in" that is achieved -- decreases potential resistance to the new program and increases the likelihood that the ADR program will be successfully implemented and used.  When creating a program design group, be sure to enlist the right stakeholders, including ones with the ability to speak for their organizational components, and make sure those individuals are willing to commit their time to the design process.  The design group members must understand that creating an ADR program is an important priority for the agency.  Openly discuss what is expected and needed from the design group members.

Potential stakeholders who might participate in the ADR program design include:

· Agency policy and decision makers.

· Procurement policy and decision makers.

· Contracting officers and their technical representatives.

· Program managers.

· Engineers.

· Auditors.

· Procurement attorneys and associated legal staff.

· Trial attorneys and associated legal staff

The ADR program design group should understand clearly the task at hand, and should be empowered and supported by top agency officials.  All members of the design group should have a basic understanding of federal contracting and ADR concepts and should be given additional training on these topics, as necessary.

B.
Steps in the Design Process

The following six steps, which were developed based on the experiences of people who have designed successful procurement ADR programs, should be undertaken in any program design effort.

Step 1 - Needs Analysis
The process of identifying the needs of an agency is critical to ADR program design.  Agencies are more likely to devote personnel time and financial resources to an ADR program if there is a perceived value to the agency.  Determining this value and being able to describe it, therefore, is essential to the successful initiation of an agency’s ADR program.  Thus, the first task of any design group is to conduct an agency needs analysis to determine the potential value to the agency of using ADR.  Topics to be considered during the needs analysis include:

Agency Interests ( Consider the reasons for and benefits of an ADR program.  Determine what the agency hopes to accomplish through its ADR program, i.e., to comply with the law and Presidential memorandum, to conserve agency resources, to help foster better relationships between the agency and contractors, etc.

Current Dispute System ( Analyze the agency’s philosophy and practice for the handling of disputes.  This includes information on the nature of the agency’s procurement function (centralized or decentralized), the types of disputes that generally occur and who has authority (or plays a role) in resolving disputes.  This also includes an analysis of the strengths and weaknesses of the agency's present dispute resolution approach.  Determine how disputes currently are tracked.

Current Resource Costs ( Identify the number and types of cases involving procurement related litigation over the past 3 years and determine the kinds of costs and other impacts to agency resources that have been incurred in connection with such litigation.  These costs and impacts may include: (1) the investment of time by agency program personnel and managers in analyzing and defending against claims; (2) the impact of protracted litigation on employee morale/job satisfaction and related employee productivity; (3) consultant and expert witness fees and costs; (4) other resources consumed by litigation (travel, reproduction, transcription, clerical and other costs); (5) impacts to intangibles, such as customer satisfaction; and (6) the impact of the litigation on the agency's overall reputation, goodwill and relationships with its contractors.

Types of ADR ( Evaluate the applicability and appropriateness of the various types of ADR techniques that are most likely to be used by the agency.  See Guide Section III.B  for a description of ADR types.
Available ADR Resources ( Assess fiscal resources that are available for an ADR program.  Address personnel resources that are appropriate and available for coordinating the ADR program and serving as ADR neutrals.

Barriers ( Identify potential sources of and reasons for resistance to an ADR program.

Step 2 - Program Design
The overriding task of a design group is to plan a program that is easily understandable and usable by its contracting community and one that is not overly bureaucratized.  The design group should be tasked with articulating as simply as possible the policy and procedures to follow in order to access the ADR program.  It is generally advisable to formalize the ADR program through a written document.  A written program with adequate definition of procedures will notify the agency stakeholders and the contracting community of the agency’s position regarding the use of ADR and the procedures it expects to follow in processing ADR matters.  It will also inform all the stakeholders of their roles and responsibilities.  If a written document is used, its format (i.e., regulation, policy statement, memorandum to staff, directive, handbook) may not be as significant as its actual content.  Topics frequently addressed in written ADR documents include:

Policy Statement ( The head of the agency or other appropriate top official should publish an ADR policy statement emphasizing the agency’s commitment to using ADR to resolve disputes. This policy statement will help establish that the ADR program applies to all agency staff, including procurement and legal staff.  It should articulate the reasons for developing the ADR program and should list what the agency hopes to accomplish by using ADR and the ADR program.

Background ( Summarize the history of ADR in federal government contracting.  Review the statutes and regulations pertinent to ADR, the CDA, the ADRA of 1996, and the FAR Parts 33.201, 33.214 and 52.233-1(g).

Roles and Responsibilities or Definitions ( Set forth definitions for important ADR terms, and describe the roles and responsibilities of the stakeholders in the ADR program.

Procedures ( Outline the procedures to follow when using the ADR program.

ADR Pledge ( Consider drafting an ADR Pledge, which is a voluntary agreement whereby the parties to a contract commit themselves to resolve issues in controversy via ADR, where possible, rather than litigating them.  See ADR Pledge [insert hyperlink to Air Force ADR Pledge]  General assistance in drafting ADR related agreements may be found in the Guide Appendix.  [insert hyperlink to bookmark in the "ADR Links" document].

Neutrals ( Determine how and from what sources the agency plans to obtain ADR neutrals.  See Guide Section V. 

Training Requirements ( Determine and commit to meeting the ADR training needs of all stakeholders.  See Guide Section IV.  

Case Selection ( Establish broadly defined, non-exclusive criteria for selecting cases for ADR.  See Guide Section III.A.  

Evaluation ( Decide how the agency expects to measure the success of the ADR program, and evaluate needed changes.

Resources ( Identify the funding for the ADR program, as well as the personnel involved, including program coordinators and neutrals.

Implementation Plans ( Address the steps the agency expects to take to activate the program.

In designing an agency ADR program, the following "lessons learned" should also be considered:

· If the agency has an educational component, consider teaming with it; it may help coordinate and fund training.

· Check with other agencies’ ADR program personnel; they are often willing to help design and conduct training.

· Consider what other federal agencies are doing, what training and programs they have in place, and whether, and at what price, the design group can tap into those resources.

· Design a program that helps to resolve disputes as early as possible at the lowest level.

· Have the design group evolve into an ongoing user advisory group to assist in implementation and evaluation improvements.

Step 3 - Training and Education.
In order to design a successful procurement ADR program, it is important that stakeholders have an appropriate understanding of the ADR process and the full range of available ADR techniques.  Therefore, a training plan needs to be developed that addresses:

Design Group Training ( To participate effectively in a design effort, design group members should be familiar with the traditional contract disputes processes, as well as general ADR concepts and techniques that are applicable to federal contracting.  While individual briefings or training may be required, instruction can frequently be provided through group training, i.e., the design group can be trained at the outset of the design process or at their first meeting.  As a general rule, the success of the design group will be in direct proportion to how well this groundwork is laid.  This training and education will also result in increased “buy-in” from the members of the design team.  For copies of agendas previously used to provide design group training, see Agendas.  

Awareness Training ( To make informed decisions about prospective ADR programs, both top agency officials and agency middle management should, at a minimum, have a basic understanding of the federal ADR movement and its applicability to their agency.  This can often be accomplished through briefings.

User Skills Training ( Once the agency’s ADR program has been designed, it is important that the users (e.g., Contracting Officers) and other persons involved in the procurement process (e.g., procurement attorneys) receive basic ADR skills training.  This training should be tailored to their anticipated role and should be sufficient to familiarize them with the various ADR options, what the agency’s policy is on their use, how to initiate a request for ADR, and how to obtain the services of a neutral.  For more information on the various types of ADR training, see Guide Section IV. 

Neutrals Training ( To insure skilled and qualified neutrals, agencies may wish to establish minimum training requirements for the ADR neutrals it uses.

Also, in planning any ADR training program, the following lessons learned should be considered:

· Remember to emphasize in training that ADR makes good business sense.

· If at all possible, use a top official to introduce the trainers, endorse the course, and task the participants with learning about and actually using ADR to resolve contract issues in controversy.  The top official would not necessarily stay for the entire course but using someone for the introduction can give added emphasis to the training.

· If appropriate at the end of the training, discuss with the participants what the next steps are and what is expected from them, i.e., meet [date] to develop a design for the program, develop an agenda for next meeting by [date], go out and use ADR, refer cases to the program.  Do not let the training end without clearly articulated “next steps.”

STEP 4 - PILOT PROGRAMS (OPTIONAL)

A limited pilot test should be conducted before full implementation of a new program.  A pilot program permits the agency to observe the ADR program under actual conditions.  The pilot program should provide important information about the effectiveness of the selected dispute resolution techniques and the efficiencies of the proposed procedures.  The lessons learned will provide the bases for making necessary changes to the program before full implementation.  Also, the pilot program should generate several “success stories” that can be used to promote and market the ADR program during implementation.  Items to be considered in developing a pilot program include:

Vision Statement ( Prepare a statement from a high level official at the agency that endorses and describes the importance of the pilot program.  This statement should also include the scope of the pilot program as well as the goals that the agency hopes to achieve through the use of the pilot program.  

Goals and Performance Measures ( Clearly state the goals of the pilot program.  Participants need to understand how the pilot program will be evaluated. Success should not be limited to merely a resolution of disputes, but should include other success factors, i.e., resolving part of the dispute, narrowing of issues or discovery, repairing relationships, reducing the number of appeals. 
Program Site Selection ( Set limitations on the scope of the pilot program in order to ensure manageability.  The limited scope could be defined in various forms including geographic regions, type of agency program, type of contract, or dollar amounts.  The type or procedural status of the case ( i.e., bid protest, formal contract dispute, pre-litigation, or litigation ( may also be used to limit the scope of the program.  

Funding ( Identify specific funding for the pilot program to pay for start-up costs, including training, materials, and costs associated with the design team travel.  In addition, there will be costs for continued briefings, marketing, site visits, technical assistance, and evaluations.  Specific funding will also show program managers the importance the agency has placed on the success of the pilot program.  

Timeframe ( Establish a defined timeframe for the pilot program in order to effectuate a reasonable model for evaluative purposes.  This time period should be long enough to generate sufficient experience.

Written Guidance ( Create some form of guidance on the pilot program to insure proper usage.  This guidance should be in writing and instruct the users on the scope of the program, goals, and procedures.  The form of the instructions may be varied, including draft regulations, draft policy procedures, pamphlets, or actual guidance manuals/handbooks.

Training ( Require basic ADR awareness and user skills training.  This is necessary to overcome resistance to the pilot program.  Initial training should include those officials at the agency that will be involved in the ADR process.  These officials should include managers of the program(s) involved in the pilot program, trial and staff attorneys, contracting officers and contracting officers’ technical representatives.  The training may also be used to market the ADR program.

Technical Assistance ( Ensure that some form of technical support is available to ADR participants, so as to foster trust and confidence in the pilot program. The support may be in the form of a pilot program advisor, the design team, or some combination of both. 

Neutrals ( Provide guidance to the pilot program users regarding neutrals and types of ADR techniques available through the pilot program.

ADR Agreements ( Generate sample ADR agreements for the parties to use.  This will assist program participants by making the use of the ADR program user friendly.  The ADR agreements could be made available by e-mail, web site, or through general publication.  See Sample ADR Agreements.  
Evaluations ( Establish criteria to evaluate the pilot program.  The criteria should be consistent with both the stated vision statement and the program goals.  Periodic reports should be used to aid in the evaluation process.

Briefings ( Conduct periodic briefings to inform agency officials about the status of the pilot program.  Briefings will allow the design team timely to identify and discuss both the successes and shortcomings of the pilot program.

In terms of initiating a pilot program, the following lessons learned should be considered:

· Remember that people are often, and understandably, nervous when they are asked to try something new.  The better the training and the more understood the program is, the more comfortable users will be with trying it. 
· Start off small with pilot programs that have some likelihood of success.

· Do not measure the success of the program only by the number of disputes resolved.  Consider other things such as resolution of part of the dispute, narrowing of issues or discovery, repaired relationships, reduction of future disputes, and stakeholder satisfaction with the process. 

· There are important lessons to be learned during the pilot program even when disputes are not resolved.

· Be aware of the following barriers typically encountered during pilot programs and develop plans to overcome them:

(
Middle management hierarchical control problems.

(
Resistance to “compromise,” and a “we’re here to litigate” attitude.

(
Power issues; loss of control issues.

(
Clients already have a settlement process and don’t see an advantage to changing that process.

(
Problems relating to job security and interest in maintaining the status quo: “I have my job and I don’t want to see it change.”

(
Resistance to ADR because of the perception it forces settlement.

(
Low priority given to ADR because of limited resources: “It's just one more thing to do.”

(
Absence of direction or support from top management.

(
Lack of understanding about ADR: “knee-jerk responses.”

(
Fear of precedent or obtaining the reputation of “caving-in.”

· Individuals wanting to use ADR to increase their role in the claims process.


STEP 5 - PROGRAM IMPLEMENTATION
Once an ADR program has been designed, a plan for implementation of the program must be developed.  Senior management must be willing to provide the support and resources necessary for the new program, and managers at all levels must motivate individuals to consider ADR options.  Many of the considerations set forth for conducting a pilot program are also relevant here. A design group that has conducted a successful pilot program will be in a strong position to implement a permanent ADR program.  There are several factors that should be addressed or re-addressed during the program implementation phase:

ADR Champion ( Identify a senior management official to be responsible for advocating the ADR program.  This person should be designated and trained in advance of other implementation actions to insure smooth and integrated implementation of the program.  The ADR "champion" must be strongly committed to ADR and should have a visible role in training and marketing efforts for the program.

Program Manager ( Assign a committed program manager to take the lead in implementing and formally managing the program.  The program manager should become an expert resource who is able to provide ADR training suggestions and general and case specific technical assistance for ADR.  The program manager should collaborate with stakeholders to ensure the continued vitality of the program.  

Publications ( Make this Guide available to all stakeholders, either electronically or in hard copy form, and mandate its use.  In addition, publish a reference guide for the agency's ADR program to disseminate essential information about the ADR program, its organization, procedures, mandatory reports, help aids and training, and include in that guide any regulatory documents that are required to authorize the program,.

Funding of ADR Expenses ( Address the financial responsibilities and resources available to the various participants in ADR.  This guidance enables participants to focus on the process and helps eliminate funding problems.

Marketing ( Design a marketing plan to inform clients, customers, business partners and employees about the ADR program.  The plan may be a combination of methods which go beyond traditional marketing, i.e., training for targeted employee audiences, briefings at already established annual conferences, informational programs for clients, customers and business partners, articles and interviews in in-house and trade publications, e-mail and regular mail announcements.

ADR Agreements ( Provide sample ADR agreements that contain the various types of ADR.  These should be readily available to users when needed in dispute situations.  See Sample ADR Agreements.  

ADR Case Selection Criteria and Suitability Screens ( Publish guidelines for selecting cases appropriate for ADR.  This guidance will vary depending on the type of ADR to be used.  See Guide Section III.A, Deciding Whether To Use ADR In Your Case.    Emphasis should be placed on the timing of ADR, with a preference for early ADR to maximize savings.  This guidance may be included in the program’s reference guide/handbook.  Consider establishing tools that emphasize and encourage ADR use.  Such tools may include providing and using “ADR suitability screens” consisting of pre-prepared forms or questionnaires that require contracting officers or attorneys to analyze the factors in each dispute that support (or do not support) the use of ADR.

ADR Pacts or Commitments ( Consider reaching voluntary, non-binding agreements with contractors and contractor associations to consider ADR in all disputes and to use it whenever appropriate. Such agreements provide a visible expression of high-level ADR support and help to create a pro-ADR attitude.

Training ( Review ADR training received to date to ensure all elements of the workforce who are involved with ADR have received appropriate training.  Conduct training for those who have not received training and conduct refresher training as necessary.  Training should include “awareness training” to acquaint potential users to the ADR program and its operation or “user skills training” for those employees who will actually be utilizing the ADR program.  See Guide Section IV.  

Selection of Neutrals ( Provide criteria for selecting a neutral.  The criteria should identify desired qualifications of neutrals (depending on type of ADR to be used), list possible/preferred sources of neutrals, and emphasize the need to check references of unknown neutrals.  See Guide Section V.  

Reporting ( Reports should be tailored to support other essential elements of the program, including types of ADR used, feedback on effectiveness of neutrals, savings from ADR, costs of the program, lessons learned, etc.

Success Stories ( Publicize the successful use of ADR.  This is essential to reinforcing program success and creating a culture in which ADR is accepted as beneficial to the agency.  Success stories should have an analytical focus on “why” the ADR was successful as well as providing feedback on the various positive aspects of the ADR.

Continuous Improvement ( Emphasize continuous improvement principles during the implementation of the program.  Feedback should be encouraged with an organizational orientation towards receiving, evaluating and implementing suggestions at all stages of program implementation.

Incentives (Recognize contributors to the ADR program publicly.  A simple scheme of recognition or awards for in-house and outside ADR participants could be publicized as part of a marketing program.

When implementing an ADR program, keep in mind the following lessons learned:

· Establish communications mechanisms to keep others informed of progress with the ADR program.

· Appear at as many existing agency events as feasible (conventions, seminars, etc.) to promote ADR and inform attendees about the ADR program.

· Encourage the use of ADR by providing monetary awards or other recognition at the agency’s highest management levels.  Institute a yearly team award for the successful implementation of ADR.

STEP 6 - PROGRAM EVALUATION

A program evaluation provides the means to identify and collect the data necessary to determine the current “pulse” and success of the program.  A plan for periodic program evaluation will help an agency to maintain the ADR program’s effectiveness.  When an agency establishes an ADR program, it must be careful not to allow the program to become outdated over the course of time.  There is a need for continuous evaluation of the ADR program’s effectiveness and efficiency in order to determine whether it is meeting its goals, accommodating agency changes, and addressing customer and contractor relationships. The following are elements that should be addressed in establishing a process for program evaluation:

Evaluation Plan ( The evaluation plan that has been designed and developed must be implemented.  Keep in mind that conducting a program evaluation is often a demanding task.  However, it is critical to establishing an effective and valued ADR program.  Clearly assign specific tasks relating to the collecting, collating and reporting on data associated with program evaluation.  Ensure that the work is consistently accomplished.

Evaluation Team ( Establish an evaluation team at the outset of program implementation. The evaluation team will bring an objective viewpoint to the analysis and can provide suggestions to the program manager for the continuous improvement of the program.

Case Tracking ( It may be useful to institute a single computerized reporting system.  This allows program managers a simple means to be kept informed of ongoing ADR applications.
Reports ( Agencies may want to consider developing ADR case reports that provide a description of the case, the ADR technique selected, the outcome of the case, and whether any changes are recommended in future uses of ADR.  It should state the government’s potential monetary liability, if any, and the amount settled for, if appropriate.  Additionally, the report should state the time and costs spent on resolving the case through ADR and an assessment of the time that would have been spent if the case were resolved through litigation.  It may also be useful to report on how the mission has been affected by the use of ADR.  This includes reporting when the ADR proceeding has not resulted in a settlement.

Evaluation Forms ( Make the evaluation forms simple and easy to follow.  Use a continuum from "strongly disagrees" to "strongly agrees."  Suggested questions might include whether: (1) the ADR program was sufficiently explained; (2) the services of the neutral were satisfactory; (3) the results were satisfactory; and (4) there are any suggestions for improving the program.

Contractor Input ( Listen to contractor comments about the ADR program or a specific ADR application.  Contractor comments may be helpful in evaluating the marketing of the program, identifying resistance by some participants to using ADR, and in finding ways to improve the program. 

Economics ( Establish an economic analysis for the ADR program.  The use of quantifiable data to measure the ADR program is advised.  Recognize that there are often intangible benefits of an ADR program that are difficult to quantify.  See Guide Section III.J, Measuring ADR Success.  

Shared Experience ( Maintain an easily accessible forum, i.e., an e-mail group or chat room that posts suggestions to the ADR program and reports success stories.  This can also list training opportunities and provide a means to post questions and answer questions.

Publicize Successes ( Publish the results of successful ADR use.  This will continue to reinforce the importance of the program.  The means of publishing success can be as formal as a case study or as simple as an e-mail account of the resolution.

C.
Conclusion
Under the President’s Memorandum, ADR implementation is now the responsibility of every agency.  The six step design approach described above will provide a framework for designing a successful ADR program that can be tailored by any agency to meet its unique needs.  Additional resources on procurement ADR and ADR program design can be found in the Bibliography in Guide Section VI.  

III.
ADMINISTERING THE ADR PROCESS

The purpose of this section of the Guide is to provide contracting officers and other frontline procurement personnel with information and guidance on practicable aspects of utilizing ADR.  The section is divided into ten sub-topics.  Each addresses a critical point in the ADR process.

A. Deciding Whether to Use ADR in Your Case
The FAR identifies the "essential elements" of ADR as including: (1) existence of an issue in controversy; (2) a voluntary election by both parties to participate in the ADR process; (3) an agreement on alternative procedures and terms to be used in lieu of formal litigation; and (4) participation in the process by officials of both parties who have authority to resolve the issues in controversy.  FAR §33.214(a).    There is a wide range of guidance available concerning types of controversies that are best suited for ADR.  Some authorities in the field view the use of ADR expansively, believing that ADR should be attempted in virtually every dispute.  Others believe that restrictive screening criteria should be employed to determine whether ADR will be used in a particular case.  (See Department of Energy, "Acquisition Letter on Using ADR" and Department of the Air Force ADR Screening Guidance [insert hyperlink to "Screen"])

Guidance as to when to use ADR may be found within the ADRA of 1996  itself.  Federal contracting personnel are required by the ADRA of 1996 to give consideration to specifically stated factors which, if present in a particular case, would tend to argue against ADR use.  It must be emphasized that the ADRA of 1996 does not prohibit the use of ADR in cases where any or all the factors are present.  However, in every case the presence or absence of the defined factors should be reviewed and taken into consideration by the contracting professional.  The ADRA factors are:

1. Whether a decision by an adjudicating body is needed by the agency for precedential value;

2. Whether a significant issue of government policy requiring development in the law is present in the case;

3. Whether maintaining an established policy or avoiding variations in decisions is of special importance;

4. Whether the dispute involves parties that would not be parties to the ADR;

5. Whether it is important to develop a full public record in the case; or

6. Whether the agency has a significant jurisdictional need to maintain control of the matter or to alter the ADR outcome.

Under the ADRA of 1996, agency decisions concerning use of ADR are shielded from judicial review.  However, when a party decides not to use ADR for a controversy covered by the CDA, a written explanation must be provided to the other party.  See CDA, 41 U.S.C. §605 (d) and (e),  FAR §33.214(b) ; FAR §52.233-1, “Disputes (December 1998)” .  In addition to the above, the Department of Justice Guidelines, which control the use of ADR during federal court litigation, provide helpful case screening criteria.

Ultimately, it is up to the parties to decide whether use of ADR will be beneficial in a particular case.  In reaching that decision the federal contracting professional should attempt to balance the interest in the possibility of reaching an expeditious settlement of a dispute against any factors that would tend to support the use of litigation, such as the need to establish and develop a policy or to develop a full public record.  In most cases, ADR can and should provide a viable alternative to formal litigation.

B.
Choosing a Form of ADR
Once the parties decide to pursue ADR, there is a wide range of ADR techniques  available to assist in resolving issues in controversy relating to bid protests and contract claims.  These include conciliation, facilitation (i.e., facilitative mediation), evaluative mediation (neutral evaluation and the "settlement judge" approach), fact-finding, mini-trials, summary trials with binding decision (as offered by the Boards of Contract Appeals), arbitration, and the use of ombuds, as well as hybrids of these techniques.  These options range from informal to formal in nature and vary in use and practice among federal agencies.  Definitions of each of these ADR techniques have been included in the Resources section of this Guide for ready reference.  See Guide Section VI.A, ADR Definitions.  

In determining the type of ADR to use, the first choice to be made is between binding ADR and non-binding ADR.  At the outset, it should be recognized that there are strict limitations on the use of binding arbitration by federal agencies.  The ADRA of 1996 requires that, prior to using binding arbitration, each federal agency prepare and submit guidance for its use for approval of the Attorney General.  In this regard, an interagency group headed by FDIC and Department of Energy representatives has developed suggested agency guidance for binding arbitration that is currently undergoing review by the Department of Justice.
Accordingly, most federal agencies avail themselves of non-binding forms of ADR such as facilitated mediation and neutral evaluation to resolve their procurement related controversies.  Facilitative mediation involves the parties’ joint selection of a neutral to assist them to overcome whatever obstacles or differences may be preventing an amicable settlement.  Mediation typically begins with all parties meeting in joint "session."  When the neutral deems it appropriate, he or she may confer with the parties individually in private "caucus."  At times, particularly when emotions run high, the mediator may choose to keep the parties separated and to conduct "shuttle diplomacy."  The neutral will work with the parties to try to identify common interests and to narrow the gap between the parties' respective positions.

Neutral evaluation (also referred to at times as "outcome prediction" or the "settlement judge" approach) involves the neutral's: (1) review of the parties' positions and the information they provide; and (2) evaluation of the relative strengths and weaknesses of each party's position.  These evaluations can be given to the parties individually or in joint session.  Sometimes neutral evaluation will be combined with facilitative mediation.  

See Guide Section V  for a description of the forms of ADR typically utilized by the various federal dispute resolution forums.  You may also wish to see the following:
Army Chief Trial Attorney's Office, Alternative Dispute Resolution: Policies and Procedures Guide for Trial Attorneys  [insert hyperlink to ADRPro3a]

Department of the Air Force ADR Web Site



Department of Energy Board of Contract Appeals ADR Handbook [insert hyperlink to ADRPr12a]

Department of Veterans Affairs Web Site: 

"VA Handbook 7433.3"
"Notice Regarding Alternative Methods of Dispute Resolution"
Federal Aviation Administration Office of Dispute Resolution for Acquisition Web Site: "Alternative Dispute Resolution"
C.
The Role of Legal Counsel in ADR

The basic decisions concerning whether to use ADR in a particular case, the type of ADR to use, and the selection of an ADR neutral generally are made by the person or team responsible for the management of the procurement or contract.  These decisions may also be made by an "Integrated Product Team" -- a team consisting of agency contracting officials, agency engineers, and agency procurement attorneys, if the agency utilizes that form of contract administration.  Frequently, legal counsel will be part of that team and thus will be in a position to advise the team of the legal implications of its decisions.  The government procurement professional will want to consult with legal counsel in any case to obtain guidance as to whether a proposed settlement will comply with applicable law.  In addition, legal counsel can provide insight into and assistance with the assessment of litigation risk, so that the contract professional can make an informed and defensible decision on whether or not to settle a controversy.  For further discussion of issues relating to counsel's role in the ADR process, see Defense Logistics Agency Web Site: "DLAD 5145.1 ADR Program" and "Draft -- Addition to Attorney Duties".

Of course, matters filed in the United States Court of Federal Claims or in a federal district court are under the direction and control of the Attorney General and will require consultation with the Justice Department.  Any settlement must be coordinated with the assigned Justice Department attorney and approved by the Attorney General or her delegee.

D.
The Role of the Auditor in ADR

Often in the ADR process, audit input on financial matters is critical to establish facts needed to justify a settlement.  Many contract controversies stem from audit exceptions.  These issues are often complex and require in-depth knowledge of accounting and related regulations.  To fully understand the financial consequences of decisions, government procurement professionals will want to include auditors as part of the ADR team in appropriate cases.  Consider providing for an audit, if one is needed and if one has not already been completed, for any equitable adjustment proposals or claims which will be included in the ADR.  The agreement should address what information or types of information and documents are to be provided to the auditor and whether there are any restrictions on the use of the information or documents provided.

E.
Negotiating an ADR Agreement

Once the parties reach agreement on the use of a particular form of ADR, they will want to memorialize their agreement and set forth the specifics in writing.  The written agreement should specifically describe the ADR procedure that will be utilized and if possible, the exact process to be followed.  It also should include a schedule for completion of the ADR.  The agreement should provide for selection of the neutral and for compensation of the neutral, if pertinent.  Depending on when the ADR is being attempted, it may be necessary to agree to a stay of litigation during the pendency of the ADR process.  The agreement should also specify who will participate in ADR on behalf of the parties.  Samples of ADR agreements that have been utilized in federal procurement matters can be obtained from the ASBCA and the FAA.  See Sample ADR Agreements .

F.
Confidentiality Issues

One key consideration involves confidentiality in ADR, more particularly whether non-participants may gain access to any information exchanged during the ADR process.  Confidentiality is addressed both in the ADRA of 1996 [insert hyperlink to the section involved] and in FAR 33.214(e) .  A related issue concerns whether any information developed or exchanged during the ADR process may be utilized during any adjudication that may occur if the ADR is not successful.  Use of settlement discussions in litigation is governed by the Federal Rules of Evidence, Rule 408.    All of these confidentiality issues should be spelled out clearly in the ADR agreement.  A Sample ADR Agreement Confidentiality Clause [insert hyperlink to Confid] has been included in this Guide as a starting point for your consideration.  The provision should be tailored to the circumstances of each individual case.  Participants in ADR should understand that government agencies may be required to make available ADR-related documents pursuant to a request under the Freedom of Information Act (FOIA), unless the documents qualify under FOIA Exemptions or are covered by the limited confidentiality protections afforded for dispute resolution communications under the ADRA of 1996.
G.
Choosing and Engaging an ADR Neutral

In some instances, agencies have developed mechanisms for using high level agency procurement officials as neutrals to review the merits of controversies and assisting the parties in resolving their differences.  One long-standing example is Dispute Review Boards at the Naval Facilities Engineering Command.  High level agency and contractor officials can also serve jointly in given cases, either as co-mediators or as a minitrial panel.  Although minitrials more commonly involve the assistance of a third party neutral, occasionally, the parties, as a first step, will try to resolve their controversy through a structured settlement process that uses the minitrial form without the neutral.  See Alternative Dispute Resolution Agreement -- Unassisted Mini-Trial.  Although these individuals are not technically "neutrals," since they are employed by parties to the controversy, if they have not had direct involvement with the matters at issue, they can maintain a considerable degree of impartiality.  Moreover, in some instances, their involvement is all that is required to settle a controversy.

When seeking assistance of a third party neutral, always choose an individual with a reputation for unquestioned integrity, someone who can be trusted to be impartial and unbiased.  The neutral should have ample knowledge and experience in the resolution of federal contract-related controversies, preferably experience with the kinds of issues, contract type and subject matter that your controversy involves.

For detailed information about the availability and selection of experienced neutrals for the resolution of your agency's contract controversies, see Guide Section V.   

H.
Preparing For and Participating In ADR

Preparation for ADR will depend upon the type of ADR to be used.  See Section B above.  [insert hyperlink to bookmark]  In order for the parties to prepare themselves for any ADR proceeding, they each must have a grasp of the facts and an understanding of the other party's positions on the issues in controversy.  For the parties to achieve the comfort level needed to reach a negotiated settlement, they must first do an appropriate amount of fact-finding.  The ADR neutral can aid them in structuring a sensible schedule of pre-ADR fact-finding in the form of document exchanges, informal meetings and formal depositions of critical personnel.  For most ADR proceedings, it can be helpful to have the parties prepare and submit to the neutral and to their counterparts brief position statements, which set forth concisely a chronological statement of the salient facts and of the legal bases relating to each claim element to be addressed in ADR. Copies of key relevant documents and supporting affidavits should be appended to the position statements.  To streamline any proceeding, it may also be advisable (although not always possible) to have the parties submit stipulations of undisputed facts.

In terms of participation in any non-binding form of ADR, it is essential that the parties designate in advance of the ADR proceeding principal negotiating representatives ("principals") for the proceeding.  The principals should be at a high enough level within their respective organizations and should have sufficient authority to commit their organizations to a complete settlement of the controversy.  It is preferable that these principals not be involved directly in the evaluation or award of the contract at issue (for bid protests) or in the day-to-day administration of the contract (for claims under existing contracts), so that they may maintain a certain degree of objectivity during the course of the ADR proceeding.  In addition to the principals, each party should make available for the ADR proceeding the individuals within their organizations who possess first-hand knowledge of the facts.

In addition to the pre-ADR position statements, it is frequently helpful for both parties to develop and have available for ADR initial settlement offers and "fall back" negotiating positions.  These, of course, will be subject to modification, based on the facts that emerge from the ADR proceeding.  Agency representatives should also identify in advance of any ADR proceeding the sources of funding that will be available should the parties be able to settle their differences through ADR.  Familiarity with the types of funding that may be accessed as well as with the use of the Judgment Fund administered by the Treasury Department is advisable.  An excellent analysis of funding sources has been prepared by the Air Force Materiel Command (AFMC) .  Information regarding the use of the Judgment Fund can be found in a comprehensive article by Carl Vacketta and Eric Kantor, Obtaining Payment from the Government's Judgment Fund, Briefing Paper No. 97-3 (Federal Publications, Inc. February 1997).  The Department of Justice has developed a useful Attorney's Checklist [insert hyperlink to ADRprep] for ADR preparation.  See also Department of Veterans Affairs Web Site: "VA Handbook Appendix D".

I.
Deciding Whether to Settle the Case ( Risk Assessment

For a party to evaluate an ADR settlement proposal properly, or to have adequate confidence to put forth a proposal to the other party, it first must be able to assess the risks associated with litigation, should the controversy fail to settle by means of ADR.  Assuming that the parties have engaged in an adequate amount of pre-ADR information exchange, at the conclusion of the presentation phase of an ADR proceeding, the parties, with the assistance of the ADR neutral (through neutral evaluation), should be able to assess the strengths and weaknesses of their respective positions and to quantify realistically the risks and costs of proceeding with litigation.

J. Memorializing the Settlement Terms

Once a settlement has been achieved through ADR, the best practice is never to leave the proceeding without first setting forth the terms of your settlement in the form of a written agreement.  To aid you, Sample ADR Settlement Agreements and Terms [insert hyperlink to Settle], which may be modified to suit the needs of each particular case, have been included in this Guide.  It is suggested that you download one or more of these samples to have available for use at the ADR proceeding, should the opportunity arise for their use.

K. Measuring ADR Success

ADR success can be measured in a number of ways.  For example, a party may wish to compare the result achieved by ADR against the total amount originally claimed.  Or, the comparison may be to the outcome of a party's litigative risk analysis.  In addition, the mere fact that a longstanding dispute has been resolved signifies success, in that the parties can again turn their attention to more productive pursuits, i.e., performing and administering current contracts.  In most instances, settlement by means of ADR will result in a substantial savings in the time and expense that litigation would otherwise entail.  Even where parties are unable to reach an amicable settlement through ADR, the ADR process may allow them to narrow the issues in dispute, streamline or eliminate weak claims, focus on more meritorious claims, and reduce the time and expense of any litigation.

There are also intangible -- less measurable -- benefits that may be realized from ADR.  Frequently, where a settlement emerges from an ADR process, parties will have improved an ongoing relationship, by reason of having obtained a better understanding of one another's viewpoints, goals and interests during the course of the proceeding.

Additional general information regarding the assessment of ADR success may be found in a paper that had been developed some time ago by the Evaluation Subgroup of the Dispute Systems Design Working Group of the Administrative Conference of the United States (ACUS) entitled Performance Indicators for ADR Program Evaluation.  [insert hyperlink to ACUSEval]

IV. ADR TRAINING

A.
General
It is critical that you institute an ADR training regimen to support your agency's overall ADR program.  The training should be educationally sound.  The curricula and instructors, whether contracted with a private vendor or obtained in-house, should be appropriately qualified.  Obtaining basic outlines and other information from another agency can be helpful, but any training program should conform to the agency's individual needs and ADR practices.  It is also important to establish a system to measure training progress and success, in order to support requests for future funding of ADR training efforts.

It is advisable that you establish a one-year training plan that includes training goals and that you schedule a plan review at the end of the first year, to determine whether those goals are still valid and to revise the training goals as necessary for the succeeding year.  Finally, your training program needs the support of those executives, managers, and other employees in your organization who have the authority to allocate resources.  Determine who they are, how ADR may relate to their responsibilities, and how you can gain their support before you launch your training program.

B.
Targeting the Training
The first step in designing any ADR training program is to determine the target audience. "Customers" for training may include:

· financial managers

· employees

· potential neutrals

· managers/supervisors

· attorneys and legal staff

In short, anyone in an organization may be a potential candidate for ADR training.  The content of any ADR training will have to be tailored specifically to the trainees and to the type of role they may play in ADR.

Good ADR training programs are those that change specific behavior of specific people in terms of their perception of and willingness to engage in ADR.  Generally, if people are trained in skills they have little chance to use, they become frustrated and reluctant to use the system at all.  For example, it is counterproductive to train managers to be mediators if they will probably never function as neutrals.  On the other hand, educating managers about the functioning of their agency's ADR program helps demystify the program and leads to its acceptance and use.

C.
Types of ADR Training

There are three types of ADR training:

· awareness training

· user skills training

· neutral training

It is helpful to think of ADR training as a pyramid, with awareness training at the base, user skills training at the midlevel, and neutral training at the top.  The neutrals are at the pyramid's pinnacle; they need the most training, but they are substantially fewer in number.  Those who need awareness training are largest in number and form the base of the triangle.

1. Awareness Training

Awareness training describes the agency's ADR program and serves as an ADR marketing and public relations tool.  ADR has the potential to affect a wide variety of employees in an organization.  Thus, awareness training must be broadly targeted.

Awareness training is an ongoing effort.  Its goal is to have agency employees understand your particular ADR program and how the program may help solve agency problems.  Success stories (your own, or borrowed) are excellent material for awareness training.  Awareness training need not and ought not be confined to the classroom. Many ADR awareness training messages may be delivered outside the classroom, onsite, in the workplace.  Those messages can consist of quick “sound bytes.”  Whether delivered inside or outside a classroom, each “sound byte” should contain information that will encourage an interest and participation in the program.

Free your imagination before planning your awareness training campaign.  A special meeting featuring the ADR program is not the only way to educate agency employees about what ADR is and why it should be used by them.  What about the in-house news letter?  The in-house mail system?  The creation of an agency ADR web page with targeted awareness training messages?

One caveat in terms of ADR awareness training.  Do not promise that ADR will transform the world.  Acknowledge its limitations.  By the same token, stress that ADR is a useful tool to help solve agency problems; show how it has worked in some circumstances and may in others.  Emphasize to stakeholders how use of the ADR program can and will save them both time and money.

2.
User Skills Training

ADR user skills training focuses on the "how to" skills that are needed in ADR.  Most user skills training courses incorporate awareness training -- in the form of a review of the ADR program and its benefits -- at the beginning of a skills-training session.

User skills training should conform to the agency's ADR program.  For example, there is little gained from teaching users how to handle binding arbitration if your agency has not implemented regulations permitting binding arbitration in procurement matters. 

There should be a mechanism by which the "ADR Program Office" is notified when a dispute arises and ADR is to be used, so that it can provide users with any specialized skills training that may be necessary to support their ADR efforts.  This should not involve taking over the dispute resolution process, but rather it should entail coaching the parties through the process.  For example, in mediation, you might assist in the business analysis of the problem and in the exchange of information to help your users see that interest-based negotiations and open communications with the contractor could significantly shorten the traditional discovery period.

Healthy ADR programs evolve.  As the agency becomes comfortable with venturing into new ADR areas, provide additional user skills training in the specific procedures that will be used.  If, for example, agency management becomes convinced that partnering may be tried on a big contract, arrange for partnering skills training for the government integrated product team followed by a joint training session for government and contractor employees.

The groups of people in an agency that should be provided user skills training are defined by the way the agency acquires goods and services, as well as by the types of ADR procedures included in its ADR program.  If the agency procures by using integrated product teams ("IPTs"), and the acquisition ADR program primarily revolves around mediations, the skills training should concern mediation, and the IPTs should be trained as a group.  If the ADR program contemplates mini-trials, the contracting officers, procurement attorneys, and the part of management that will hear the presentation, must have training concerning mini-trials.  The manager(s) will need awareness training about mini-trials; the contracting officer(s) and attorney(s) will need skills training on how to make effective mini-trial presentations after they have had a dose of awareness training.

There are some skill-sets required for almost all ADR procedures.  One is the ability to conduct interest-based negotiations.  A basic skills course should teach interest-based negotiation skills.  As interest-based negotiation techniques are taught, it is worthwhile to keep tying the principles back to the ADR procedures of your program.  The instructor should also take care to weave in the idea of open communication with the contractor, since open communication is a part of acquisition reform.  Similarly, the user-training student should leave the class understanding that ADR does not abrogate the necessity for a business analysis of issues to justify a settlement.

3.
Neutrals Training

Neutrals training imparts the skills necessary to serve as an ADR neutral.  It provides simulated, hands-on experience. It requires a comprehensive knowledge of both ADR and federal procurement principles.

It is generally more cost effective for a government organization to contract-out for training of its neutrals, since the private sector has years of experience in providing this sort of training and first rate mediation trainers are well worth their cost.  Agencies may also establish and enforce certification and continuing education requirements as part of its neutrals training program.  ADR programs cannot afford to skimp on quality in this area.  Of course, a decision that an agency ADR program will engage only non-agency neutrals will alleviate the necessity of establishing and maintaining an in-house neutrals training program.  For detailed information about the availability and selection of experienced neutrals for the resolution of contract controversies, see Guide Section V.  

D.
Scheduling Classroom Sessions
Awareness training requires the least amount of student time.  Neutrals training requires the most.  This fact is usually reflected in the length of training sessions.  It is usually best to begin with a short awareness training session focusing on: (1) an overview of the ADR program; (2) the problems ADR can solve; and, most importantly, (3) how ADR can relate positively to performance of the students' individual work responsibilities.  Follow-on sessions should be scheduled to provide skills training.  Generally, an instructor who has one day or less with the students will present only awareness training.  A course of two days or more will usually include awareness training, and some skills training.  Some practitioners believe user skills training can be as short as four to six hours and still be effective.  Neutrals training requires, at a minimum, several days.

E.
Choosing An ADR Instructor

Of the three types of training, awareness training requires the presenter to have the greatest general knowledge of your agency and specific knowledge of your acquisition ADR program.  Thus, awareness training lends itself least well to being contracted out. Even if your ADR budget is ample, it is probably better for the program, as well as being more cost-effective, for an agency employee to present ADR awareness training training.  Provided he or she is an effective speaker and is knowledgeable about your ADR program, an agency employee will usually have more credibility with the target audience.

If you do hire an outside public-relations professional to present ADR awareness training, find someone who has an in-depth knowledge of ADR, and who is a dynamic and entertaining speaker.  Make sure to brief that person thoroughly about the unique aspects of your agency's ADR program, and have someone knowledgeable available during the training session, to help field questions about the program.

F.
Federal Government Procurement ADR Training Courses
At present, the following procurement ADR training course is available to all agencies for a fee:

21st Century Government Contracting: Achieving Effectiveness and Efficiency through Alternative Dispute Resolution:  A Workshop in Creative Problem-Solving.  Two day, highly interactive workshop that addresses interest-based negotiation, partnering, third-party assisted ADR procedures, and ADR processes in the various government contracts forums – Boards of Contract Appeals, General Accounting Office, Federal Courts.  Contact:  


Ms. Meg Hogan, Director of Business Operations,
Naval Center for Acquisition Training

(757) 443-2361  FAX: (757) 443-2343

Email:  meg_hogan@fmso.navy.mil
The Department of the Air Force and the Army Corps of Engineers both provide training on an "as requested," "as available" basis at no cost to other agencies.  In addition, several other agencies, including the General Services Administration, the Department of Veterans Affairs, the Department of Health and Human Services, and the Securities and Exchange Commission have created in-house training courses for their own contracting personnel.  See Agendas 
V.
ADR NEUTRALS

The Boards of Contract Appeals ("Boards" or "BCAs"), the General Accounting Office ("GAO"), the FAA Office of Dispute Resolution for Acquisition and other federal dispute resolution forums regularly make available their judges and adjudication attorneys to serve as ADR neutrals.  There are also individuals who have previously served as dispute forum neutrals, academics and other eminent individuals in the private sector who may be particularly well suited in terms of temperament and background in the government contracts field.  It is important to verify that any proposed neutral has had adequate experience and proven skill with the particular variety of ADR you have in mind.  The vast majority of ADR proceedings involving federal contract-related matters are conducted by forum neutrals.  

A. The Boards

The Boards are an excellent source of impartial and cost effective neutrals with the specific knowledge and experience that is particularly suited to assisting in the resolution of government contracting controversies.  For over a decade, the Boards have provided neutrals for hundreds of ADR proceedings.  Success rates exceed 90% for non-binding ADRs.  The Boards are committed to actively fostering the use of ADR in government contract-related matters and will make Board personnel available to participate in promising ADR proceedings in protest, pre-appeal matters, and post-appeal disputes.  ADR requests are given a priority.  In support of the goals of the Interagency Working Group on ADR, the Boards have committed to making neutrals available for appropriate ADR proceedings to any federal agency that requires assistance.

Three basic ADR techniques are regularly used at the Boards.  The first is a binding ADR technique, often referred to as a Summary Trial with Binding Decision.  Under this technique, the parties try the matter informally before an administrative judge who renders a “bench” decision at the conclusion of the hearing or shortly thereafter.  By agreement, the decision is not precedential, but is final, conclusive, not appealable, and may not be set aside, except for fraud.  The length of the trial and the extent to which the scheduling is expedited are tailored to the circumstances of each ADR proceeding.  See ADR Agreement -- ASBCA Summary Trial With Binding Decision.  [insert hyperlink to ASBCA3]

The other two techniques used by the Boards are non-binding ADR procedures: the settlement judge and the minitrial.  The settlement judge technique is the most commonly used non-binding ADR technique.  Under this approach, the parties, with settlement authority, present their positions to each other in the presence of the neutral who will maintain the confidentiality of the proceedings and will have no further involvement in their controversy if the mediation is unsuccessful.  The neutral engages the parties in a frank, in-depth discussion of the strengths and weaknesses of their positions.  The neutral meets with the parties, either jointly or individually, to the extent necessary to foster a negotiated settlement.  The neutral’s recommendations are not binding on the parties.  See ADR Agreement -- ASBCA Settlement Judge.  [insert hyperlink to ASBCA2]

The minitrial process, as its name implies, is more trial-like in its procedural orientation and more structured than the settlement judge technique, yet it remains a highly flexible, expedited procedure.  It tends to be used only in the more complex, high dollar disputes.  In this technique a “panel” composed of a principal representative from each side and a neutral listen to presentations and the principals are asked to objectively “judge” what is presented to them.  Each party’s principal representative is typically a senior official who is generally knowledgeable about the dispute, but who was not directly involved in events leading up to the dispute.  The representatives are expected to have full settlement authority.  The proceeding is aimed at informing the principal representatives and the neutral advisor of the underlying bases of the parties’ positions.  Each party is given the opportunity and responsibility to present its “best case.”  The presentations are made primarily through the parties’ counsel and more often than not follow a question and answer format, with some provision for cross-examination, albeit under relaxed rules of evidence.  The neutral advisor presides during the ADR proceeding and participates in the negotiations between the parties.  Like the settlement judge technique, the neutral advisor may meet with the parties or their counsel, jointly or individually, to the extent the neutral feels necessary to foster a negotiated settlement.  The neutral advisor’s recommendations are not binding on the parties and, if the minitrial does not result in a settlement, the neutral advisor will not participate further and will maintain the confidentiality of the proceedings.  See ADR Agreement -- ASBCA Judge-Assisted Mini-Trial.  [insert hyperlink to ASBCA1]

The Boards recognize that one of the strengths of the ADR process would be lost if the same procedural format were insisted on in every case.  Consequently, the Boards are willing to consider other methods which are tailored to suit the requirements of a particular dispute.  The Boards are available to help the parties select the appropriate ADR technique and to design the ADR process.

There are eleven federal Boards:  Armed Services BCA, Corps of Engineers BCA, Department of Agriculture BCA, Department of Energy BCA, Department of Housing and Urban Development BCA, Department of the Interior BCA, Department of Labor BCA, Department of Transportation BCA, Department of Veterans Affairs BCA, General Services Administration BCA, and Postal Service BCA.  Each Board has jurisdiction over contract disputes arising out of the activities of the Department that created it and certain other designated agencies.   Each Board will provide ADR services to agencies for whom it bears dispute resolution responsibility.

In addition, all of the Boards, with the exception of the General Services Administration Board, participate in a BCA-ADR Sharing Arrangement [insert hyperlink to Sharing].  Under the sharing arrangement BCA personnel can be made available, free of charge, to conduct ADR proceedings for other agencies.  The parties are encouraged to look first to obtaining ADR services from the Board that would normally handle the matter.  Agency contracting officials or federal contractors who are interested in using BCA personnel from another agency should contact the Chair of the Board that would normally handle the matter.  The Chairs can suggest the names of personnel from other Boards who can be made available to conduct ADR processes.  Upon receiving a request for a neutral from another Board, the Chair will promptly take the necessary steps to obtain a neutral through the BCA-ADR Sharing Arrangement.

The General Services Administration Board provides ADR services to other agencies on a modest cost-reimbursement basis.  For this purpose, the GSBCA will enter into a Memorandum of Understanding  with the other federal agency.  The agency will then obtain reimbursement from the other party for a portion of the amounts paid to the GSBCA under terms of the parties' ADR agreement.

B.
The GAO
In recent years, the GAO has initiated a program for utilizing ADR to resolve bid protests.  The two ADR methods used by GAO attorneys who act as ADR neutrals are: (1) negotiation assistance (facilitative mediation); and (2) outcome prediction (early neutral evaluation).  A more detailed description of the ADR process before the GAO can be found in an article by the GAO's Daniel I. Gordon, Esq. entitled "GAO's Use of 'Negotiation Assistance' and 'Outcome Prediction' as ADR Techniques."  See Gordon Article .

C.
The FAA Office of Dispute Resolution for Acquisition

The Federal Aviation Administration ("FAA") Office of Dispute Resolution for Acquisition ("ODRA") was created in 1996 as part of the FAA's new Acquisition Management System ("AMS").  The AMS was developed pursuant to Section 348 of the 1996 Department of Transportation Appropriations Act, Public Law 104-50.  In the Act, Congress mandated the development of an entirely new FAA system for the acquisition of goods and services, and exempted the FAA from existing acquisition laws and regulations.  The FAA's ODRA thus operates as the exclusive forum available for adjudication of bid protests and contract disputes arising under the AMS.  The ODRA uses streamlined processes and procedures both for ADR and adjudication.

Although both non-binding and binding forms of ADR are available under the AMS and the ODRA's procedural rules (see ODRA's Rules), the ODRA uses consensual non-binding ADR as its primary mode of dispute resolution for both bid protests and contract disputes.  ADR is employed in one form or another in virtually every case before the ODRA, and, since the ODRA's creation, nearly 60% of the controversies filed with the ODRA (54% of the protests and 88% of the contract disputes) have been successfully settled via ADR.

The ODRA makes its own Dispute Resolution Officers (DROs) available to serve as ADR neutrals, with the parties' consent.  Biographical information about the ODRA DROs is contained in the ODRA Web site.  Frequently, the ODRA conducts ADR and adjudication concurrently on two separate tracks, with two separate DROs.  Once an ODRA DRO serves as an ADR neutral, he or she may not participate in a subsequent adjudication, should the matter not be settled via ADR.

In addition to its own DROs as ADR neutrals, under an interagency agreement between the FAA and the General Services Administration ("GSA"), the ODRA has made available judges from the GSA Board of Contract Appeals to serve as ODRA ADR neutrals.  Alternatively, the AMS and ODRA procedures permit the parties to a controversy to agree to employ and share the costs of a compensated ADR neutral.

Substantial information about the ADR process at the FAA ODRA (including access to standard ADR-related agreements) is available at the ADR page of the ODRA Web site.

D.
Private Sector Neutrals

The ADRA of 1996 authorized agencies to enter into contracts for the services of ADR neutrals [insert hyperlink to bookmark within ADRA of 1996 document] and amended the Competition in Contracting Act (CICA) [insert hyperlink to bookmark within ADRA of 1996 document] to exempt such contracts from the normal requirement for full and open competition.  Special rules regarding small business set-asides for the acquisition of ADR neutral services and the justifications needed for sole source procurement of such services are enunciated in the FAR .  Private sector neutrals may be engaged individually or through organizations such as the American Arbitration Association (AAA), the Center for Public Resources (CPR) and others.  The General Services Administration has developed Federal Supply Schedule contract coverage for obtaining neutral services for workplace disputes.  It also plans to provide schedule coverage for procurement ADR disputes by the Fall of 1999.  Interested parties should check the GSA Schedule Web Site at http://pub.fss.gsa.gov/sched/ [Hyperlink to Web Site].

E.
Information Tables

Table I below identifies each dispute resolution forum and provides pertinent contact information.  Table II contains a listing of government departments and agencies and identifies the forums to which they may turn for ADR neutrals.

Table I

The Boards:

Forum
Chair/

Principal Point of Contact
Alternate Point

of Contact for ADR Inquiries
Address
Telephone
Facsimile
E-Mail

Armed Services

BCA
Paul

Williams
Martin J. Harty
5109 Leesburg Pike

Falls Church, VA 22041-3208
(703) 681-8501
(703) 681-8535
ADR@asbca.mil

Corps of Engineers

BCA
Edward G. Ketchen
MaryEllen D. Simpson
20 Massachusetts Avenue, NW Washington, DC 20314-1000
(202) 761-0369
(202) 761-4244
MaryEllen.D.

Simpson@

hqo2.usace.

army.mil

Dept. of Agriculture

BCA
Edward

Houry

14th & Independence Avenue, SW

Room 2912,

South Building

Washington, DC 20250-0600
(202) 720-7023
(202) 720-3059


Dept. of Energy BCA
E. Barclay Van Doren

HG-50, Building 950

Washington, DC 20585-0116
(202) 426-9316
(202) 426-0215


Dept. of Housing and Urban Development BCA
David T. Anderson
Kim T.

Rhynerson
451 7th Street, SW

Room 2131, HUD Building

Washington, DC 20410-0001
(202) 254-0000
(202) 254-0011
Kim_T.

_Rhynerson@

hud.gov

Dept. of the

Interior BCA
Gene Perry Bond
Cheryl Scott Rome
4015 Wilson Boulevard, Suite 1026

Arlington, VA 22203
(703) 235-3813
(703) 235-1281
Cheryl_Rome@

FWS.gov

Dept. of Labor BCA
John M. Vittone
Edward T. Miller
800 K Street, NW, Suite 400

Washington, DC 20001-8002
(202) 565-5341


(202) 565-4094
jvittone @ oalg.dol.gov

Dept. of Transpor-

Tation BCA
Thaddeus V. Ware
James L. Stern
400 7th Street, SW

Room 5101 (S-20)

Washington, DC 20590
(202) 366-4305
(202) 366-1025


Dept. of

Veterans Affairs BCA
Guy H.

McMichael, III
Pat Sheridan
810 Vermont Avenue NW

Washington, DC 20420
(202) 273-6743
(202) 275-5381
patricia.sheridan@

mail.va.gov

General Services Administra-

Tion BCA
Stephen M. Daniels

1800 F Street, NW

Washington, DC 20405
(202) 501-0585
(202) 501-0664
Stephen.daniels@

gsa.gov

Postal Service BCA
James A. Cohen
Diane Mego
2101 Wilson Boulevard, Suite 600

Arlington, VA 22201
(703) 812-1905
(703) 812-1901


Table I (Part 2)

Other Forums

Forum
Chair
Alternate Point

of Contact for ADR Inquiries
Address
Telephone
Facsimile
E-Mail

FAA Office

Of Dispute

Resolution 

For Acquisition
Anthony N. Palladino
Richard C. Walters
400 Seventh Street, S.W., Room 8332

Washington, D.C.

20590
(202) 366-6400
(202) 366-7400
Anthony.

Palladino@

faa.gov

General Accounting Office
Anthony

H. Gamboa
Daniel I. Gordon
Office of General Counsel

Room 7165

441 G Street, N.W.

Washington, D.C. 20548
(202) 512-5207
(202) 512-9749
GamboaA.ogc@gao.gov

Table II

Federal Agency


Assigned Dispute Resolution Forum



Agriculture
Dept. of Agriculture BCA

Bureau of Prisons
Dept. of Transportation BCA

Coast Guard
Dept. of Transportation BCA

Commerce
General Services Administration BCA

Corp. for National & Community Service
Armed Services BCA

Corps of Engineers, Civil Works
Corps of Engineers BCA

Defense Agencies & Corps of

   Engineers (Other Than Civil Works)
Armed Services BCA

Education
General Services Administration BCA

Energy
Dept. of Energy BCA

Environmental Protection Agency
Dept. of the Interior BCA

Equal Employment Opportunity Commission
General Services Administration BCA

Federal Aviation Administration
FAA Office of Dispute Resolution for Acquisition

Federal Emergency Management Agency
Dept. of Housing and Urban Development BCA

Federal Energy Regulatory Commission
Dept. of Energy BCA

General Services Administration
General Services Administration BCA

Health and Human Services
Armed Services BCA

Interior
Dept. of the Interior BCA

Justice
Dept. of Transportation BCA

Labor
Dept. of Labor BCA

NASA
Armed Services BCA

Nuclear Regulatory Commission
Dept. of Energy BCA

Office of Thrift Supervision
General Services Administration BCA

Office of Management and Budget
Armed Services BCA

Securities and Exchange Commission
Dept. of Energy BCA

Small Business Administration
General Services Administration BCA

Social Security Administration
General Services Administration BCA

Transportation (Other than FAA)
Dept. of Transportation BCA

Treasury 
General Services Administration BCA

Veterans Affairs
Dept. of Veterans Affairs BCA


VI.
FEDERAL ADR RESOURCES

A. ADR Definitions

Helpful definitions for each of the various ADR techniques may be found in ADR Definitions.  

B. Federal ADR Mentors

The individuals identified on the attached list have experience in developing, administering or participating in Federal ADR efforts. Each has agreed to serve as an ADR mentor resource.  The mentors have agreed to help the parties obtain advice on selecting the form of ADR which may be most suitable for a particular controversy.  If you choose to contact one of the mentors, please keep in mind that they are volunteering their time as an adjunct to their normal responsibilities.  See Mentors. 

C. Agency ADR Profiles
Each federal agency was requested by the IADRWG to fill out a standard Agency ADR Profile.  Copies of these profiles may be accessed by the following hyperlinks.  Many of the profiles themselves contain hyperlinks to documents at individual agency Web sites.

[INSERT HYPERLINKS TO THE FOLLOWING]

1. department of Agriculture

2. Department of the Air Force

3. Department of Defense 

· Air Force

· Army Corps of Engineers 

· DLA

· Navy

4. Department of Commerce

5. Department of Education

6. Department of Energy

7. Department of Health and Human Services

8. Department of Justice

(
Bureau of Prisons

(
FBI

(
INS

(
DEA

(
Marshal's Service

(
JMD Procurement Services

9. Department of Labor

10. Department of Transportation

(
FAA

11. Department of Veterans Affairs

12. Environmental Protection Agency

13. Federal Energy Regulatory Commission

14. General Accounting Office

15. General Services Administration

16. Postal Service

17. Securities and Exchange Commission

18. Treasury Department

(
ATF

(
Secret Service

(
Customs

(
IRS

(
Bureau of Engraving

D.
Sample ADR Agreements

For sample ADR Agreements, see Samples.  
E.
Agency ADR Success Stories

For agency ADR success stories, see Stories.  

F.
Sample ADR Settlement Agreements

For a sample ADR Settlement Agreement and other settlement agreement terms, see ADR Settlement and Terms.  [insert hyperlinks]

G.
Sample ADR Training Agendas
For sample agendas for ADR training sessions, see Agendas.  
H.
ADR Bibliography

For an extensive bibliography of written materials on both general and procurement-related ADR as well as ADR program design, see ADR Bibliography.  
I.
ADR Web Links
For links to both federal and general ADR Web sites as well as to sites that provide assistance in drafting ADR agreements and clauses, see ADR Web Links.  
APPENDICES
Appended to this Guide via hyperlink are the following additional helpful items:

[INSERT HYPERLINKS FOR THE FOLLOWING]

The ADRA of 1996 (5 U.S.C. § 571, et seq.)

CDA Sections Pertinent to ADR (41 U.S.C. §605(d) and (e))

FAR Sections Pertinent to ADR

FAA ODRA Rules

Air Force Materiel Command (AFMC): The Federal Government Funding Cycle

BCA ( ADR Sharing Agreement

ASBCA ( "Notice Regarding Alternative Methods of Dispute Resolution"

GSBCA ( Memorandum of Understanding to Obtain General Services Board of Contract Appeals (GSBCA) ADR Services

Naval Facilities Engineering Command (NAVFAC) ADR Program (Dispute Review Boards)

7
46

