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EXECUTIVE SUMMARY

I.  Introduction

Alternative dispute resolution (“ADR”) is an umbrella term for processes that provide an
alternative to traditional litigation. ADR processes give the parties an opportunity to play
a more active role in crafting a resolution to their dispute. Appendix A describes the
various types of ADR processes, the best known of which is mediation. The types of
ADR processes used by the agencies in the Executive Branch of the federal government
are charted in Appendix B.

In 1998, a Presidential Memorandum directed the Attorney General to coordinate
interagency efforts to promote and facilitate the use of ADR in the Executive Branch and
to report periodically on that work. The Attorney General submitted an initial report in
2000 when federal ADR was in its infancy. The Report which we now submit:

= describes the growth in the breadth, scope and depth of federal ADR since
the 2000 Report was submitted,;

= documents the results and benefits of federal ADR, including substantial
cost savings, increased workforce productivity and accountability, timely
achievement of agency goals, and delivery of reliable and efficient
service; and

= discusses the future of federal ADR, including the challenges it faces and
opportunities to develop its full potential.

A. A Brief History of Federal Alternative Dispute Resolution

The first uses of ADR processes began experimentally in the 1970s as a potential remedy
for disabling court backlogs, and as resolution techniques for environmental and natural
resource disputes. In 1985, the Attorney General issued an order recognizing the need for
ADR to reduce the time and expense of civil litigation. A few years later the Department
of Justice again recognized the benefits of ADR in the Congressional testimony of its
Assistant Attorney General, Office of Legal Counsel, who supported the first ADR
legislation enacted by Congress in 1990.

In the 1990s, Congress passed three statutes (the Administrative Dispute Resolution Acts
of 1990 and 1996, and the Alternative Dispute Resolution Act of 1998) which,
collectively, required each agency to adopt a policy encouraging use of ADR in a broad
range of decision making, and required the federal trial courts to make ADR programs
available to litigants.

In 1996, the President issued Executive Order 12988 on Civil Justice Reform, directing
federal litigation counsel to consult with the referring agency and suggest ADR where
benefits might be derived from its use. On May 1, 1998, the President issued a
Memorandum directing the Attorney General to lead an Interagency Alternative Dispute
Resolution Working Group (“Working Group”) to promote and facilitate federal ADR.
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The Working Group established four Sections to represent the major substantive areas of
ADR application in civil enforcement, claims against the government, contracts and
procurement, and workplace conflict. A Working Group Steering Committee was
established to represent nearly 60 federal agencies. The past and current leadership of the
Working Group Sections and Steering Committee is given in Appendix C, and the current
membership of the Steering Committee is given in Appendix D.

The Attorney General’s first report to the President, submitted in May 2000, described
the first full year of interagency efforts. (The 2000 Report is reprinted in the Addendum
to this Report.) Since that time, the use of ADR has become well-accepted and part of
standard practice throughout the Executive Branch. This Report describes hundreds of
ADR programs representing the gamut of federal executive responsibilities, from defense
to education, from energy regulation to veterans’ affairs. It shows how ADR has
expanded to cover use in a broad range of contexts, including policy development,
adjudications, rulemaking, administrative and civil judicial enforcement actions, permit
issuance, and public involvement.

B. Overview of the Interagency Working Group Sections
and Working Group Steering Committee

Since 1998, the work of the four Interagency Working Group Sections and Working
Group Steering Committee has reflected the expansion of ADR programs and
applications throughout the Executive Branch, and has promoted that growth.

The Working Group’s Civil Enforcement and Regulatory Section was formed initially to
educate and assist member agencies in using ADR as an alternative to traditional
litigation and settlement methods in civil enforcement cases. The Section’s coverage
subsequently was expanded to include regulatory conflicts -- in such areas as
environmental, business, and transactional disputes -- in recognition of the potential of
ADR to make business and resource planning more cost-efficient and productive. The
Section publishes a periodic Newsletter for agencies and the public to provide
information on the application of ADR to enforcement and regulatory missions.

The Working Group’s Claims Against the Government Section focuses on the
achievement of proper balance between litigating a case where necessary and appropriate,
and otherwise resolving cases through some form of ADR where practicable and in the
best interests of the client. ADR is being used to resolve a wide range of civil actions
brought against the United States, such as aviation and admiralty cases, medical
malpractice cases, and class action workplace discrimination cases.

The Working Group’s Contracts and Procurement Section addresses the need for a viable
alternative to traditional litigation processes for resolving the contractual and
procurement disputes of agencies and private sector companies. The Section sponsors an
ongoing series of free educational programs, open to all government and private sector
public contracts professionals, on a variety of ADR topics such as the legal and ethical



issues of confidentiality in public procurement ADR, and the development of guidance
for federal agencies’ use of binding arbitration.

The Working Group’s Workplace Section assists federal agencies with workplace ADR
programs covering all types of employment-related disputes. The Section sponsors a
monthly Lecture Series to provide current, useful, and thought-provoking information
about workplace ADR which can be implemented and utilized by ADR specialists at their
respective agencies.

The Working Group Steering Committee has recently published four new guides which
serve as advisory best practices in federal ADR. The guides cover: application of
statutory provisions governing confidentiality in mediation of federal workplace disputes;
practical ethical guidance for federal employee mediators; factors for ensuring the
independence and impartiality of a federal ombuds office; and finding appropriate
neutrals for agency workplace disputes. The Steering Committee meets monthly to share
knowledge and experience on the facilitation of ADR in the Executive Branch.

C. Survey of Federal Alternative Dispute Resolution Programs

The Working Group Steering Committee in mid-2005 began surveying every agency in
the Executive Branch about their ADR operations. Responsive data was submitted by
over 100 agencies and agency components, which are listed in Appendix E. The data
have been used to prepare this Report, and the information is also helpful in identifying
areas where the Working Group Sections and Steering Committee may be able to provide
assistance in maximizing the success of agencies in using ADR.

1. Alternative Dispute Resolution Programs: Enhancing Agency Missions

The ADR programs and policies of the 15 Cabinet agencies and 31 independent agencies
are summarized, and the nexus between programs and the agency missions is shown, in
this section of the Report. The Report demonstrates that, increasingly, agencies such as
the Federal Energy Regulatory Commission are expanding their ADR options to provide
a menu of resolution choices that are better able to enhance the missions of government
and agencies, and serve the needs of citizens.

At both Cabinet and independent agencies, ADR processes are being used to meet agency
—and government — goals of security, safety, and responsiveness, to name just a few.

The agencies are using a spectrum of dispute resolution tools which are flexibly applied
to meet the wide range of their needs. Here are a few examples of the types of success
stories that are seen in Cabinet agencies:

= The Department of Commerce/National Oceanic and Atmospheric
Administration used consensus building and public participation
throughout the development of the natural resource damage assessment
regulations promulgated pursuant to the Oil Pollution Act of 1990.



The Department of Education/Office of Federal Student Aid Ombudsman
works with federal student aid recipient loan holders, guarantee agencies,
and schools to prevent loan foreclosures.

The Department of Health and Human Services/Departmental Appeals
Board uses ADR to provide less contentious and quicker resolution of
disputes involving Medicare and Medicaid program exclusions, imposition
of civil sanctions against health care providers and nursing homes, and
disputes with grantees (including States and universities) concerning
disallowances of funds.

The Department of Homeland Security/Federal Emergency Management
Agency provided arbitration for more than 130 Los Alamos fire claim
victims who wanted an alternative to court proceedings.

The Department of Justice/Civil Rights Division’s Americans With
Disabilities Act Mediation Program uses ADR to resolve, quickly and
voluntarily, discrimination complaints about architectural, communication,
and attitudinal barriers for people with disabilities throughout the country.
The Department of Transportation/Federal Aviation Administration has
integrated a Neutral Evaluation program into the negotiated grievance
process for all labor disputes between the Air Traffic Controllers
Association and the Federal Aviation Administration. The program
promotes collaboration and resolution early in the process by presenting
disputes to an independent neutral, with expertise in the particular subject
matter at issue, to provide a non-binding advisory decision.

The Department of the Treasury/Office of the Comptroller of the
Currency’s Office of the Ombudsman, through the Customer Assistance
Group, addresses disputes between consumers and national banks or their
subsidiaries, and provides a user-friendly Web site of resources, answers,
and formal complaint forms for consumers.

The independent agencies shared a similarly impressive track record of success stories,
some of which are these illustrative examples:

The Consumer Product Safety Commission utilized mediation to resolve a
major dispute involving a risk to the public of carbon monoxide poisoning.
The Environmental Protection Agency/Office of Administrative Law
Judges uses a mediation program to facilitate settlement of administrative
civil penalty enforcement cases under a set of federal environmental laws.
The agency’s Office of the Small Business Ombudsman resolves disputes
with the small business community in the development and enforcement
of environmental regulations.

The Federal Energy Regulatory Commission provides a menu of ADR
options such as facilitation of collaborative pre-license processes,
mediation, settlement judges, and the use of early neutral evaluation.

The Federal Maritime Commission facilitates the flow of U.S. ocean
commerce by using ADR to quickly resolve disputes involving ocean
shipping transactions, violations of shipping statutes, and freight charges.



=  The Nuclear Regulatory Commission employed collaborative, facilitated
ADR processes to involve the public in decision making about revision of
agency rules and guidance on emergency planning in the wake of 9/11.

The Report also shows that ADR is being routinely employed — with great success — to
resolve workplace conflict and result in higher morale and greater productivity in the
federal workforce.

11. Advantages of Alternative Dispute Resolution

ADR has been instrumental in promoting a citizen-centered government, managing the
costs of government, and supporting the strategic management of government resources.

A. Promoting a Citizen-Centered Government

A citizen-centered government is one that is:

= accessible to the citizens it serves;
= responsive to the needs of the citizens it serves; and
= inclusive of the interests impacted by government initiatives.

The inherent design of ADR promotes a citizen-centered government because ADR
processes facilitate early and direct communication and interaction among disputants.

Federal agencies are capitalizing on technology to enhance the contributions of ADR to
citizen-centered government. The National Mediation Board is a forerunner in the use of
on-line dispute resolution tools, such as document-sharing software, to bring parties
together electronically in their efforts to forge agreement. The Federal Energy
Regulatory Commission operates an Enforcement Hotline which gives citizens access to
an early neutral evaluation for a range of disputes before complaints are formally filed
with the agency. The Department of Justice Civil Rights Division has a comprehensive,
interactive, and user-friendly Web site for persons with disabilities and business owners
who have questions about their rights and obligations under the Americans with
Disabilities Act. The Department of Defense/Department of the Air Force utilizes the
Internet as a primary means of dispensing ADR information.

Numerous agencies, such as the United States Agency for International Development, are
employing ombuds to provide employees and citizens an opportunity to speak directly
with an agency representative about issues of concerns. The ombuds provides timely
feedback to the potential disputant and, as importantly, ongoing feedback to the
respective agency regarding the impact and effectiveness of its programs.

Countless agencies also are encouraging the use of consensus-building processes to let
citizens participate in agency decision making. The Nuclear Regulatory Commission, for
example, has convened collaborative processes for developing guidelines regarding the
recycling of radioactive materials. The Department of Energy Office of Legacy



Management has developed a Public Participation process to target populations — small
towns, rural areas, minority and low-income communities — that are limited in their
ability to participate in environmental decisions because they lack access to information,
technology, expertise, and decision-makers. Such processes serve to identify and
dismantle roadblocks to agency initiatives and foster collaborative relationships between
agencies and their respective stakeholders, something that can have a long-lasting impact
on agency decision making and approval processes.

B. Managing Costs

ADR contributes to the effective conservation of limited federal resources in several
interrelated ways:

= controlling the costs of conflict;
= producing quicker and more durable results; and
= preserving resources for the mission of the agency.

Controlling the costs of conflict. Use of ADR controls the financial impact of conflicts
by saving on the skyrocketing costs associated with litigation. Many agencies have
documented significant costs savings in legal expenses, expert witnesses and travel costs.
ADR also saves the cost of productive labor that otherwise would be dedicated to, or lost
as a result of, the conflict.

Producing quicker and more durable results. Litigation is extremely time-consuming
and results in a winner and a loser. In contrast, because ADR is inherently flexible, it
gives the parties a unique opportunity to craft the process and solution which are tailored
to their own needs. They can decide when to meet and they can decide on the terms of a
mutually-beneficial outcome that best serves their respective interests. The resolution
they reach is likely to last much longer than a hierarchical decision imposed by an outside
forum.

Preserving resources for the mission of the agency. The use of ADR preserves resources
for agencies. Rather than funneling resources to manage ongoing disputes, agencies
employing ADR are able to apply resources to achieving the mission of the agency.

C. Managing Strategically

ADR contributes to the strategic management of government resources, both monetary
and human, by:

= maximizing resources;
= promoting innovation; and
= fostering continuous improvement and expansion.

Maximizing resources. Use of ADR maximizes resources. The issues at stake in some
cases demand litigation or a more formal administrative process. Maximizing agency



resources requires the assessment and identification of those cases which are appropriate
for ADR and those which require a more formal disposition. As the Federal Election
Commission reported, early disposition of cases to ADR liberates resources for those
cases that necessitate a more formal process.

Promoting innovation. Use of ADR promotes innovation by giving the parties a chance
to craft a resolution that captures their needs and interests in a way that may not be
possible through a more formal process. As the Federal Maritime Commission explains,
ADR processes provide flexibility to the parties involved in shipping transaction disputes
so they can draft innovative solutions that reflect their own needs as well as the state of
the market.

Fostering continuous improvement and expansion. Use of ADR promotes continuous
improvement and expansion by encouraging agencies to identify opportunities for more
and better ADR successes. The growth of ADR programs throughout the federal
government, in a wide range of areas, reflects the need for this improvement and
expansion as agencies strive to develop programs that better serve party needs.

V. Areas of Alternative Dispute Resolution Programs and Use

This section of the Report discusses the specific contributions of ADR to good
government, as viewed through the lens of the four major substantive areas of federal
ADR applications: civil enforcement and regulatory; claims against the government;
contracts and procurement; and workplace.

A. Civil Enforcement and Requlatory

Promoting a Citizen-Centered Government. In civil enforcement and regulatory disputes,
unassisted negotiations and litigation have focused traditionally on which party has the
stronger position. Today, many agencies fulfill their statutory mandates with the use of
ADR, which is used as a supplemental tool to avoid protracted litigation when unassisted
negotiations fail. The public interest is often better served when citizens, non-
governmental organizations, corporations, state and federal agencies, tribal nations, and
other entities participate directly in an ADR process that includes them in the
development of a result that meets the interests of all concerned. Stakeholders who work
toward a shared, positive outcome often achieve better results than they would have
received in court and can create long-term productive working relationships.

A few examples show how ADR is supportive of citizen-centered government by
promoting accessibility, responsiveness, and inclusiveness:

= The Environmental Protection Agency Brownfields Mine-Scarred Lands
Initiative is a multi-level effort to engage a broad range of federal partners
and local community members in addressing mine-scarred lands across the
country.



The Department of Energy Office of Environmental Management is using
ADR to involve stakeholders early and often in decision making regarding
the nuclear weapons complex cleanup program.

The Small Business Administration National Ombudsman acts as a
“trouble shooter” between small businesses and federal agencies on
problems perceived as unfair and excessive regulatory enforcement.

The Department of the Interior Office of Environmental Policy and
Compliance is advancing greater use of consensus-based decision making
in the implementation of the National Environmental Policy Act to engage
local communities throughout the analysis process including developing
the preferred alternative.

Managing Costs. ADR programs enable better control over resources expended, as well
as better outcomes, as these examples reflect:

The Department of Homeland Security/Federal Emergency Management
Agency notes that for every lawsuit avoided, the agency can save
thousands of dollars, thus leaving it better able to manage its resources.
The Federal Energy Regulatory Commission reports faster processing and
savings in hydroelectric proceedings where settlement agreements are
reached during the pre-filing period.

The Securities and Exchange Commission, while unable to agree to
settlements during the mediation session (because of the need for review
and authorization by the Commissioners), emphasizes the benefits that can
flow from the process of mediation. For example, the Commission reports
that mediation routinely helps to streamline discovery and focus the
parties on key issues so that they are able to reach settlement shortly after
the mediation concludes.

Managing Strategically. Agencies are building internal capacity to maximize the benefits
of ADR, as shown by these practices:

B.

The Department of the Treasury/Internal Revenue Service Appeals office
has an incentive-based training program which enhances the
competitiveness of Appeals Officers trained for collateral duty mediation,
and 400 of them have been trained as mediators.

The U.S. Institute for Environmental Conflict Resolution has a national
roster of pre-qualified neutrals, searchable on-line, that is used by federal
agencies to locate environmental conflict resolution practitioners.

Claims Against the Government

Cases involving claims against the government are cases in which the United States is a
defendant in a civil action. Since the federal district courts are required to offer some
form of ADR, its use is fairly common in many of the cases. Additionally, many
agencies make an initial determination as to whether to settle a civilian claim before a



lawsuit is actually filed. Agencies use mediation to some degree at these initial stages;
however, without the rights to discovery which accrue with the formal filing of the
lawsuit, the parties may not yet have enough factual information to support a
knowledgeable settlement at this stage.

The goal of ADR in these cases is consistent: offering expedient alternatives to citizens
while at the same time pursuing the best interests of the government. As a Department of
Justice attorney said in describing the obligations of representing the United States: “Our
mission is to zealously represent the United States in suits brought against it or in suits
brought on its behalf....However, we also owe a responsibility to our citizens to act fairly
to those litigating with the United States.” ADR can further both the mission and the
responsibility of the government, while yielding these benefits:

= savings in costs associated with trials, such as fees and travel expenses for
experts and other witnesses;

= savings in time of attorneys, staff and parties who are federal employees;

= quicker resolutions than a trial would offer and therefore fewer days that
the parties have spent under the cloud of a pending lawsuit;

= creative resolutions acceptable to the parties, but which a court could not
impose;

= |ower monetary judgments than a jury or judge might impose; and

= adurable and voluntary agreement without any appeals.

The use of ADR in appropriate claims against the government also allows the agencies
more control over agency resources. Savings in money, time, and labor resources are
significant when discovery and litigation costs are reduced or eliminated through the use
of ADR to settle claims, but the impact can be realized even when the claim is not
resolved through ADR. As the Department of Justice/Civil Division reports, even when a
case does not settle, the use of ADR often results in a narrowing of contested issues and
the scope of discovery.

Finally, the use of ADR in appropriate claims against the government enables agencies to
maximize the limited government resources that are available to defend a case. As the
Department of Justice pointed out: “By resolving cases that can be resolved through
ADR, attorneys are able to focus their resources and work efforts on the cases that need
to be fully litigated...and on the core missions of their agency rather than on time-
consuming litigation.”

C. Contracts and Procurement

The application of ADR to contracts and procurement disputes has increased in recent
years, as more agencies — and more contracting companies — realize the value of ADR in
achieving prompt and fair resolution of contract and procurement-related disputes.

Promoting a Citizen-Centered Government. Agencies across the board are utilizing
technology to promote ADR, and as these examples show, that approach is allowing



individuals and private sector entities to do business with a government that is accessible,
responsive, and inclusive:

The Department of Defense (the Department of the Air Force, the
Department of the Navy, and the Defense Logistics Agency) has
developed user-friendly Web sites that provide information on ADR
processes, sample forms, and training in how to engage in interest-based
collaborative problem solving.

The Department of Transportation/Federal Aviation Administration has
developed a similar citizen-centered Web site.

Managing Costs. The use of ADR in contracts and procurement disputes has resulted in
savings of both time and money:

The Department of Defense/Department of the Air Force reports that its
“ADR First” policy in contract disputes has enabled it to avoid an average
of $57.6 million in liability in each of the most recent five years (FY 2002
through FY 2006).

The Department of Transportation/Federal Aviation Administration
reports that the use of ADR has resulted in shorter resolution timeframes
for the agency: bid protests are resolved through ADR in an average of 24
calendar days, while contract disputes have been resolved by ADR in an
average of 67 calendar days.

Perhaps most importantly, agencies report that resolutions reached through ADR are
more durable because they reflect the needs and concerns of the parties at the table,
including the government. The Department of Veterans Affairs says that as the result of
its ADR program, decisions are made with “greater certainty in achieving the
Department’s mission.”

Managing Strategically. Use of ADR is enhancing the effective allocation of resources
while promoting innovation in both process and outcome:

The Department of Defense/National Guard is maximizing its resources
by providing contracting officers and other Guard personnel with Claims
Avoidance workshops which have contributed to a reduction in problems
and disputes arising from the implementation of contracts.

The Department of Agriculture maximizes resources through ADR
process efficiencies such as using internal neutrals, consolidating travel
assignments, and using telephonic and video-conferencing in place of
travel where possible.

The Department of Transportation/Federal Aviation Administration
provides ADR to parties before they file formal bid protests which enables
them to resolve concerns before the dispute escalates, and reports that of
79 “pre-dispute” cases where ADR was employed only three proceeded to
formal litigation.
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In 2002, upon the recommendation and with the support of the Interagency ADR
Working Group Contracts and Procurement Section, the Office of Management and
Budget’s Office of Federal Procurement Policy established an annual Federal
Procurement ADR Awards Program for agencies and their private sector business
partners who effectively employ ADR to avoid and resolve procurement-related disputes.
The public sector award winners to date have included the Department of Defense
(Department of the Air Force, the Armed Services Board of Contract Appeals, the Army
Corps of Engineers, the Defense Logistics Agency, and the Department of the Navy), the
Department of Transportation/Federal Aviation Administration, and the General Services
Administration Board of Contract Appeals.

D. Workplace

Across the federal government, agencies have found that the availability of workplace
ADR increases the ability of employees and managers to resolve internal disputes quickly
and effectively, at the earliest possible time, and at the lowest possible level. This is
especially important in the workplace, where festering disputes may distract an employee
or manager from fulfilling essential work responsibilities. Use of ADR is cost-effective,
saving money and time because resources are not spent on long investigations and
protracted litigation, but rather on resolving disputes more quickly outside of the
courtroom. In addition, agencies have found that involvement in the ADR process often
forces supervisors to deal directly with the outcome of their, or their subordinate’s,
actions. This results in important lessons being learned that have long-term positive
effects on the organization’s efficiency. Additionally, direct supervisor interaction with
employees often opens avenues of communication that had been closed, resulting in
better working relationships and improved productivity.

Background History of Workplace ADR. Early and pioneering workplace ADR programs
at the Equal Employment Opportunity Commission and the U.S. Postal Service launched
a number of lessons learned that still serve as linchpins for managing workplace conflict:

= On the whole, many managers felt less threatened when they participated
in a “problem solving” mediation to resolve a work-related dispute, rather
than being put on the defensive in response to allegations of illegal
discriminatory conduct.

= The earlier the mediation occurs, the better the chances are that the parties
will reach a voluntary settlement, and that the collateral negative impact of
the dispute on co-workers and the organization as a whole will be
minimized.

= Mediation should be made available at many different stages of a dispute
so that it is at all times a viable alternative to continuing with the formal
dispute process.

= Voluntary agreements reached through mediation provide a more enduring
solution to the issues underlying the dispute than any outside adjudication
could do.
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ADR Programs Are Successful in Resolving Workplace Disputes. Agencies report ADR
settlement rates all above 50% and some reaching 75% and above, with significant cost
savings. By comparison, the Equal Employment Opportunity Commission reported the
national settlement rate of EEO cases through ADR was 49%.

ADR Programs are Cost-Effective. ADR programs conserve human capital by creating
loyalty and longevity in the agency’s work environment, and increase productivity.

ADR Saves Agency Funds. Federal agencies report considerable savings of monetary
resources through workplace ADR programs:

The Social Security Administration calculated that the average costs of
processing an EEO complaint through a traditional process was
approximately $40,000, while the costs of mediating an EEO complaint
ran from $50 (if a shared neutral is used) to $1500 (if an outside vendor is
used).

The General Services Administration noted that for every EEO case
resolved through mediation, the agency saved $3500 - $4500 in
investigation fees alone.

The Department of Justice/Federal Bureau of Investigation calculated that
it cost the agency over $2,600 for each EEO investigation and over
$250,000 for a Final Agency Decision, but only $1,800 on average for
each case resolved through mediation.

ADR Saves Agency Time. Agencies report a substantial time savings through the
application of ADR to workplace disputes:

The Department of Defense/Department of the Air Force reports, for
example, that workplace disputes resolved through mediation take an
average of 27-40 days, as opposed to an average of 390 days for EEO
cases which proceed to the administrative phase.

The Department of Defense/Washington Headquarters Service reported
that ADR processes took an average of 39 days, as opposed to EEO formal
complaints (federal-wide) which took an average of 469 days in Fiscal
Year 2004.

The Department of Housing and Urban Development reports that
processing time is reduced from 802 days in formal EEO cases to 53 days
in ADR.

ADR Programs Are Essential to Strategic Management of the Workplace. The
availability of ADR options gives both internal and external benefits to the agencies by:

demonstrating an agency’s concrete commitment to fostering a positive
long-term working environment for all employees;
improving relationships between federal managers and employees;
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= increasing employee productivity;
= reducing costs with interagency sharing of in-house neutrals; and
= increasing efficiency with interagency sharing of expertise.

Workplace ADR Programs Create Collateral Benefits for the Agency. The benefits to
ADR extend beyond the immediate dispute:

= Effective communication, a key ingredient of ADR, enables management
to get key input from the employees working with issues that can
potentially pose problems for the agency as a whole.

= Addressing causes of employee dissatisfaction can increase productivity.

= ADR processes identify and address recurring issues that lead to systemic
problems, making it more likely that similar disputes can be avoided in the
future.

E-Government Makes Workplace ADR Accessible to All. Workplace dispute resolution
programs are utilizing electronic tools to multiply the use and application of ADR
through:

= information dissemination to educate agency employees and increase the
use of ADR services;

= use of electronic tools for training in ADR techniques and use of the ADR
process itself; and

= use of ADR processes to elicit staff input in converting to e-government.

V. The Future of Alternative Dispute Resolution

A. Capitalizing on the Potential of ADR

Alternative dispute resolution has become well-accepted in federal agencies as an
effective and efficient method for resolving disputes and has been readily adopted as part
of a sound business model. All of the agencies responding to the survey convey the
fundamental belief that conflict is reduced wherever and whenever communication is
improved and acknowledge the positive impact of ADR on both reducing conflict and
enhancing communication.

However, the agencies in the Executive Branch are still a long way from employing ADR
to its full potential. Alternative dispute resolution is still being used to “fix problems” as
they occur, and needs to grow into a system of pro-active conflict management. The key
to reducing conflict is early intervention and anticipatory dispute resolution which
prevent the escalation of disagreement. A number of agencies have developed programs
to focus on early intervention, including: the Federal Aviation Administration Early
Dispute Resolution Center; the Federal Energy Regulatory Commission Dispute
Resolution Service and Enforcement Hotline; the Department of the Interior CORE
PLUS Program for managing any workplace conflict; the Department of Justice
Mediation Program for disability rights; the Department of Transportation Center for
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Alternative Dispute Resolution; and the U.S. Institute for Environmental Conflict
Resolution work with the other federal agencies on engaging stakeholders early in the
process of resource planning or environmental review.

All agencies can learn from these trailblazers to recognize the positive power of conflict.
Successful conflict resolution programs value the diversity of viewpoints, and are based
on a belief that more creative and responsive resolutions can emerge when more minds
tackle a problem. Conflict is thus transformed from a negative interaction into a
cooperative activity which can infuse value, flexibility, and adaptability into business
decisions.

B. Challenges and Opportunities

The Report offers a roadmap of challenges and opportunities that could assist in fulfilling
the promise of ADR in the coming years:

Leadership. Expressions of leadership commitment would be valuable in maximizing the
beneficial impact and results of ADR through the Executive Branch. Possibilities
include:

= proclamation by the President of a National Conflict Resolution Day
recognizing the societal value of conflict management (Appendix G);

= letter of greetings and commendation from the President to federal
employees responsible for alternative dispute resolution (Appendix H);

= establishment of a Federal Council and annual conference for agency
Dispute Resolution Specialists; and

= government-wide biennial ADR achievement awards program.

Performance Management. The uses and successful outcomes of ADR are more likely to
be maximized if the agency performance management structure includes conflict
management elements, for example:

= conflict management as a selection and performance appraisal criterion for
executive and management positions;

= conflict management as a key element in recruitment, training, and
planning; and

= programmatic reviews and evaluations to show measures of improvement
and progress in implementing ADR programs.

External Promotion and Facilitation. Agencies should educate the entities subject to
their jurisdiction about how ADR works and the benefits it can produce, and promote and
facilitate their use of ADR in appropriate cases.

Training. At a minimum, agencies should provide communication skills training for all
new employees, and communications skills and conflict management training for all new
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managers and supervisors. Agencies should explore means of saving training expenses
by using and sharing federal trainers and training resources.

Interagency Sharing of Federal Resources. With leadership and coordination, agencies
should consider sharing in many interagency projects, including ADR tracking and
evaluation tools.

Management Support. Agencies should institutionalize their ADR programs by
providing leadership commitment and continuity of staff and funding. Regardless of
whether their ADR programs and operations are centralized or decentralized, agencies
should ensure that ADR is integrated into the way people do business in all areas of the
agency’s responsibilities where use of ADR is appropriate.

VI. Conclusion

Alternative dispute resolution is a tool for appropriate cases, not a panacea for all cases.
The interests of the United States often are unique. Federal officials can resolve cases
only in ways that will not undermine important legal issues, jurisdictional defenses, or
policy interests. In appropriate cases, ADR has become a common sense option for the
federal agencies. It is cost-effective, time-efficient, it gives the parties control over the
outcome, and it involves stakeholders in decisions that affect them.
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I. Introduction

Although it is human nature to avoid conflict where possible, conflict is not all bad.
Conflict can be constructive and a catalyst for growth. It also is inevitable, so the real
question is how best to manage conflict. In our world, litigation too often has been the
primary game plan for dealing with conflict. But the need for an alternative to litigation
was evident at least 150 years ago, when Abraham Lincoln said: “Discourage litigation
because the nominal winner often is a loser, in both time and money.” It took a long time
after President Lincoln’s admonition before a new framework was constructed that
recognizes litigation is not, and should not be, inevitable. That framework is alternative
dispute resolution (“ADR?”).

Less than ten years ago, in May 1998, a Presidential Memorandum directed the Attorney
General to coordinate interagency efforts to promote and facilitate the use of ADR in the
Executive Branch of the federal government and requested a periodic report on that work.
The Attorney General submitted an initial report in 2000 when federal ADR was in its
infancy. The Report which we now submit:

= describes the growth in the breadth, scope and depth of federal ADR since
the 2000 Report was submitted,;

= documents the results and benefits of federal ADR, including substantial
cost savings, increased workforce productivity and accountability, timely
achievement of agency goals, and delivery of reliable and efficient
service; and

= discusses the future of federal ADR, including the challenges it faces and
opportunities to develop its full potential.

Successful managers in every federal agency are embracing and institutionalizing
alternative dispute resolution — and the results are dramatic. Throughout the federal
government, the use of ADR is delivering concrete and measurable results to the
American people who rely on the resources of the federal government, including:

substantial cost savings;

increased workforce productivity;

increased workforce accountability;

timely achievement of specific agency goals; and
delivery of reliable, efficient, and high quality service.

SNENENENEN

ADR is an umbrella term encompassing a range of processes that provide alternatives to
traditional litigation. ADR processes, in general, give parties the opportunity to play a
more active role in collaborating to create mutually agreeable decisions or crafting a
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resolution to their disputes. Mediation, a commonly used ADR process, highlights the
benefits of this opportunity. Through mediation, those individuals who best know the
facts, the issues, and the vested interests involved in an issue or dispute are the very
people balancing priorities and crafting a resolution that reflects their interests. The
result is a durable resolution, created and endorsed by those who will implement it.
Oftentimes, the result also includes improved relations between the parties to a dispute,
particularly important for parties who have ongoing business relationships.

The range of ADR processes employed throughout the federal government is varied,
reflecting the needs of the respective agencies and their constituencies. However, all of
the ADR processes give parties a greater opportunity to engage with their government in
decisions that directly impact them. Attached in Appendix A is a list of some of the
various processes that fall within the ADR umbrella, along with descriptions of the
elements of each one. Attached in Appendix B is a description of the types of alternative
dispute resolution processes employed by each federal agency.

A. Brief History of Federal ADR

The use of ADR processes in the federal government is not a new phenomenon. Its
genesis was in the 1970s. In the 30-plus years since it took root, ADR has experienced
exponential growth. Let us look back at those tentative early efforts, and the catalysts
that have led ADR to its current status as part of the business of the federal government.

In the mid-1970’s, ADR use was championed as a potential remedy for overwhelming
and disabling court backlogs. Countless cases were delayed — many for two years or
more for lower court adjudication — leaving litigants languishing, their access to effective
justice essentially denied. The initial federal implementation of ADR aimed to address
this problem by offering litigants a quicker route to resolution in appropriate cases. The
experiment offered great promise and delivered tangible results. The effective use of
ADR also demonstrated over time that there are other distinct advantages to using these
processes beyond merely shrinking court backlogs. Disputes addressed through ADR
often are resolved more quickly, more effectively, and at less cost, both in terms of
money and human resources, than disputes addressed through traditional processes,
primarily litigation or formal administrative proceedings. Additionally, the voluntary
agreements reached with ADR often are better received and, correspondingly, more
durable than adjudicated outcomes.

Also in the 1970s, use of ADR began to take hold for resolution of environmental and
natural resource disputes. Then, in 1985, the Attorney General issued an order
recognizing the need for ADR to reduce the time and expense of civil litigation. A few
years later the Department of Justice again recognized the benefits of ADR in the
Congressional testimony of its Assistant Attorney General, Office of Legal Counsel, who
supported the first ADR legislation subsequently enacted by Congress.

It was the initial positive experience with ADR that led to its further development and
expanded use in the courts and throughout the federal government. In 1990, Congress
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moved toward institutionalizing federal agency ADR with the passage of the
Administrative Dispute Resolution Act, which required each agency to adopt a policy to
encourage use of ADR in a broad range of decision making. Initially, the Act included a
sunset provision as well as other provisions protective to the government in ADR
processes. In 1996, however, the statute was reenacted permanently without the earlier
restrictions. Also in 1996, the President issued Executive Order 12988 on Civil Justice
Reform, directing federal litigation counsel to consult with the referring agency and
suggest ADR where benefits might be derived from its use. Two years later, in 1998,
Congress mandated that the federal trial courts develop and implement ADR programs in
every district throughout the country. It was slowly becoming clear that dispute
resolution no longer was just a narrow response to a particular legal problem, but a
widely applicable tool for effective conflict resolution.

In response to the burgeoning use of ADR throughout the federal government, the
Interagency Alternative Dispute Resolution Working Group (“Working Group”) was
established by Presidential Memorandum on May 1, 1998. The President directed the
Attorney General to lead the Working Group’s mission of assisting Executive Branch
agencies in exploring ADR as a more effective and efficient way to handle disputes
involving the federal government. The Working Group also was tapped to monitor and
coordinate ADR use and report periodically to the President on the current state of federal
use of ADR. The initial organizing meeting of the Working Group established four
Sections, described in detail below, to represent the major substantive areas of ADR
application. A Working Group Steering Committee was established to represent nearly
60 federal agencies. The past and current leadership of the Working Group Sections and
Steering Committee is given in Appendix C. The current membership of the Working
Group Steering Committee is in Appendix D.

The Attorney General submitted a brief initial federal ADR Report to the President on
May 8, 2000 (“the 2000 Report,” attached as the Addendum) when federal ADR was still
in its infancy. The 2000 Report concluded the important first full year of interagency
efforts to promote and facilitate federal ADR. At that time, the largest and most
successful use of federal ADR was the U.S. Postal Service’s REDRESS® Program, which
focused on Equal Employment Opportunity (“EEQ”) complaints. The statistics presented
in the 2000 Report detailed the obvious advantages of ADR and the agency’s
extraordinary accomplishments in that area. The early use of ADR in contracting also had
begun to show promise. Today, the use of ADR is well accepted and part of standard
practice in those areas. Since the submission of the 2000 Report, there has been a major
expansion in the use of ADR in other areas, including enforcement and regulatory, and
claims against the government.

The growth in breadth, scope, and depth of the ADR programs developed since 2000 is
described at length in this Report. The use of ADR has grown to encompass a broad
range of contests, including policy development, adjudications, rulemaking,
administrative and civil judicial enforcement actions, permit issuance, and public
involvement. This Report seeks to measure and evaluate that exponential growth and
provide a harbinger of the potential for ADR to realize the goal of good government --
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government that is both results-oriented and responsive to the needs of the American
people.

B. Overview of the Interagency Working Group Sections and
Working Group Steering Committee

The 2000 Report focused on the initial challenge of promoting and assisting in the
establishment of an ADR program in every federal agency. Since that time, the use of
ADR has expanded across and within many federal organizations. For example, agencies
which once concentrated their ADR efforts solely on workplace disputes have effectively
leveraged their positive experiences to expand ADR to procurement and regulatory
disputes. Correspondingly, the goals of the Working Group Sections and Steering
Committee have expanded in broadening support for the continued development of ADR
programs and application of ADR in a multitude of areas. This Report captures the
unprecedented advances of the years following submission of the 2000 Report and
reflects an extraordinary overall decade of federal leadership in the field of ADR. The
compilation of innovative ADR programs thoughtfully designed in over a hundred
federal agencies and sub-agencies in recent years - many of which are built on the
foundations described in the 2000 Report — demonstrates ADR’s potential to deliver
government accessibility, services, and justice to the American people.

In mid-2005, the Working Group Steering Committee began the process of surveying
hundreds of ADR programs throughout the federal government in order to evaluate and
measure progress achieved in the use of ADR. Surveys were distributed to every agency
within the Executive Branch. The data provided by those agencies (listed in Appendix E)
offer concrete information to illustrate the past successes and future potential of ADR,
and confirm that ADR has both delivered on its promises and offered realistic hope for
further successes.

Before delving into the survey results, addressed in length in the subsequent sections, we

have described below some of the other specific areas of accomplishment of each of the
substantive areas covered by the four Working Group Sections and Steering Committee.

CIVIL ENFORCEMENT AND REGULATORY SECTION

When initially formed, the goal of the Civil Enforcement Section was to educate and
assist member agencies in the use of dispute resolution techniques in civil enforcement
and compliance cases as an alternative to traditional litigation and settlement methods.
This goal remains the same today but with an expanded focus, to reflect the realization
that there are other, related areas where ADR has great potential to make business and
resource planning more cost-efficient and productive in appropriate instances.
Accordingly, in the autumn of 2002, the scope of the Section’s coverage was expanded to
include regulatory conflicts, and its name was changed to the Civil Enforcement and
Regulatory Section. Active agency representatives in this Section come from the:
Federal Energy Regulatory Commission, Securities and Exchange Commission, Federal
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ADR. The focus is on reaching the proper balance between litigating a case where it is
necessary and appropriate and otherwise resolving cases through some form of ADR
where it is practicable and in the best interests of the client. The federal government has
used ADR successfully in aviation and admiralty cases, medical malpractice cases, class
action and individual workplace discrimination cases, water rights and Native American
land disputes, and a vast array of other civil actions brought against the United States.

CONTRACTS AND PROCUREMENT SECTION

The goal of the Contracts and Procurement Section is to address the need of agencies and
private sector companies to find a viable alternative to traditional litigative processes for
resolving contract and procurement disputes.

This Section has actively promoted the use of ADR through an ongoing regular series of
free educational programs on a variety of ADR topics. The Section has co-sponsored,
along with the American Bar Association, twenty educational programs from 1999 to the
present. The programs are open to all government and private sector public contracts
professionals, giving them an opportunity to pro-actively identify potential problems of
future contract interpretations and develop programs to explore areas subject to future
disagreements. The programs have been exceptionally well-received with attendance
often exceeding one hundred participants, with an equal or greater number participating
by teleconference. A few of the topics include: “Unique Aspects of Mediating
Government Construction Contract Disputes”; “Developing Guidance for Federal
Agency Binding Arbitration”; and “Confidentiality in Public Procurement ADR - Legal
and Ethical Issues.” The series is continuing and will include program topics suggested
by the membership as topical and pertinent to contracting issues.

In 2002, the Section worked with the Office of Federal Procurement Policy and the
Procurement Executives Council to develop and implement an award program
recognizing federal agencies and private sector companies that have used ADR
effectively to resolve government contracts disputes. The award winners are selected by
an independent panel of public and private sector ADR experts. Government award
winners to date have included: the Air Force; the Army Corps of Engineers; the Federal
Aviation Administration; the Defense Logistics Agency; the Armed Services Board of
Contract Appeals; the General Services Administration Board of Contract Appeals; and
the Department of the Navy. A special award was presented in 2003 to the American Bar
Association Public Contract Law Section. The award program recognizes agencies and
contractors who have distinguished themselves in their effective use of ADR in federal
procurement disputes and serves to encourage other agencies and companies to utilize
ADR in resolving public contracting disputes.

The Section also has facilitated mentoring among federal agencies on the appropriate use
of ADR to resolve procurement disputes. In this area, the Section has been actively
working with individual agencies to develop or improve their ADR processes and
procedures. Section members have worked directly with and conducted ADR seminars
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and training sessions for twenty different agencies and have worked with many more on
an informal basis to optimize their ADR programs and usage.

WORKPLACE SECTION

The purpose of the Workplace Section is to assist federal agencies in the development
and implementation of workplace ADR programs which provide faster, more cost-
effective and more satisfying opportunities for employers and employees to address and
to resolve all types of employment-related disputes. In addition, many agency workplace
programs cover more than simply current employees; some programs cover contractors,
former employees and even applicants for positions with the agency.

The Workplace Section has focused its efforts on educating all federal agencies about
ADR and advancing the use of ADR in the federal workplace. The Workplace Section
facilitates, encourages, and coordinates the use of ADR to resolve workplace conflict and
disputes. To support this effort, the Workplace Section has convened a panel of dispute
resolution mentors to assist and motivate agencies with creating and improving
workplace ADR programs.

A critical component of the Section’s education process is information dissemination.
The Workplace Section has organized a Lecture Series (generally held on a monthly
basis) on federal workplace ADR to provide the most current, useful, and thought-
provoking information affecting the workplace. The popularity of these presentations has
steadily expanded since the first session in 1999, with growing participation and interest
in the series. Each month, the ADR speakers at these sessions share their knowledge,
experience, theories, and techniques. This medium for educating the federal ADR
community has proven to be quite successful. It is expected that much of the information
presented can be implemented and utilized by ADR specialists at their respective
agencies.

STEERING COMMITTEE

In July 2006, the Steering Committee posted on the interagency Web site an updated
governance document which outlines the mission of the Interagency Working Group
Sections and Steering Committee, and describes their authority, structure,
interrelationship, and decision making process. The governance document is available on
the interagency ADR Web site at www.adr.gov (click on left “Working Group”
navigation button, click on “Governance”).

In 2006, the Steering Committee published three new guides to serve as advisory best
practices in federal ADR. Two of the guides cover confidentiality and federal employee
mediation ethics. The third guide, on ombuds programs, is a joint publication by the
Steering Committee and the Coalition of Federal Ombudsman. The three guides are
intended to bridge the gap between the Administrative Dispute Resolution Act’s
legislative intent to promote ADR and the difficult, practical questions facing federal
government administrators in developing workable dispute resolution programs. Prior to
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“A Guide for Federal Employee Ombuds:
A Supplement to and Annotation of the Standards for the
Establishment and Operations of Ombuds Offices
Issued by the American Bar Association”

(May 2006)

The Steering Committee’s Guide for Federal Employee Ombuds is intended to be read in
conjunction with the American Bar Association’s “Standards for the Establishment and
Operation of Ombuds Offices,” and describes more fully the underlying factors intended
to ensure the independence and impartiality of a federal ombuds office. The guide
focuses on the importance of determining whether a conflict of interest may exist
between the ombuds’ responsibility of independence on the one hand and the employee’s
duties to the agency/employer on the other hand. The guide is available on the
interagency ADR Web site at www.adr.gov (click on left “Guidance” navigation button.)

“Finding Neutrals Handbook”
(May 2005)

The Steering Committee’s Finding Neutrals Handbook assists agencies in obtaining the
services of neutrals and assessing the type of neutral needed for a particular workplace
dispute. This guide provides basic and comprehensive information about: the various
types of neutrals available for use by federal agencies, including both government
employees and privately employed neutrals; the various settings in which government
neutrals operate; the advantages and disadvantages of each type of neutral for particular
cases; the primary vehicles for procuring private neutrals; and an overview of some of the
related issues of concern under federal procurement law. The Handbook also serves as a
guide for balancing a government neutral’s professional obligations against the Executive
Branch’s responsibilities to operate in the public interest and with fairness. The
Handbook is available on the interagency ADR Web site at www.adr.gov (click on left
“Guidance” navigation button.)

C. Survey of Federal Alternative Dispute Resolution Programs

As noted above, the Steering Committee in mid-2005 initiated a detailed survey of ADR
programs in the Executive Branch of the federal government. The goal of the Steering
Committee’s survey was to gather information about programs and plans. The survey
elicited valuable feedback and statistics, submitted by over 100 agencies and sub-
agencies, which quantify and evaluate existing federal ADR programs and which form
the basis of this Report.

This Report details the current state of ADR within the federal agencies and their efforts
to measure results and determine the effectiveness of ADR. However, because each
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agency has a unique mission, the use of ADR is extremely variable. Additionally,
standardization is difficult because each agency is in a continuous process of
implementing new programs and adjusting old programs to better fit its changing needs.
If there is a single guiding principle in ADR, it is that the process requires flexibility. It
is clear that in ADR *“one size does not fit all.” The agencies not only have been
expanding the substantive areas in which they use ADR, but they also have been
developing creative new applications of the various ADR processes, as well as new
hybrid combinations. In fact, it is this essence of tailoring the process to meet the
individual parties’ particular needs and goals which inspires and guarantees the parties’
personal accountability in the resolution itself. Thus, development of uniform standards
for measuring success of each of varying programs, within a particular agency and among
the many agencies, is an enormous challenge.

This Report applies the agencies’ own measurements of success where they have
developed agency goals and guidelines for results. As we note, agency targets and
measures still are under development in some of the newer ADR programs, as well as in
some existing ADR processes where specialists face challenges in maximizing their
potential. Part of the focus of this Report is to identify areas where the Steering
Committee may be able to provide assistance to agencies in their efforts to develop goals
and measurements of success for their programs, and to maximize that success.
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II. ADR Programs: Enhancing Agency Missions

Managers across the board have described how the effective and appropriate use of ADR
permits an agency to focus more time and resources on its mission. In this section of the
Report, we describe agency ADR policies as well as specific areas in which agencies use
ADR and measure resultant benefits. Many of the agency ADR programs merit more
space than we have available in this Report, but further information can be obtained from
the Web sites where agencies describe their ADR programs in greater detail.

Cabinet Level Agencies

DEPARTMENT OF AGRICULTURE

The Department of Agriculture is responsible for developing farm income and foreign
markets for agricultural products, as well as for protecting and conserving the
environment through agricultural research and conservation projects. Most Agriculture
sub-agencies have established independent ADR programs, primarily for workplace
disputes, with a few addressing disputes involving external clients and customers.
Approximately half of all of the programs in place have set up separate ADR programs
for early intervention in workplace disputes and EEO disputes. In 2006, the Department
issued a revised and strengthened ADR regulation that made an offer of ADR mandatory
at the informal complaint stage, unless a very narrow exception is made because of the
existence of workplace violence, sexual assault/battery, or other criminal activity that is
related to the complaint. Significant provisions provide that: management is expected to
participate in ADR if requested, barring a compelling reason; agencies within the
Department must establish permanent ADR awareness programs; mediators for the
Department programs must maintain training and experience credentials; and decisions
not to offer ADR at the formal complaint stage must be documented.

DEPARTMENT OF COMMERCE

The mission of the Department of Commerce is to create the conditions for economic
growth and opportunity by promoting innovation, entrepreneurship, competitiveness, and
stewardship. The Department uses ADR in three general areas: workplace/employment
disputes (including EEO matters); environmental compliance issues regulated by the
National Oceanic and Atmospheric Administration; and government contract disputes.

The Department of Commerce uses mediation as a technique to resolve all types of
employment disputes. The Department's Headquarters Office of Civil Rights, through
the ADR Program Manager, develops program policy and operational guidance
overseeing each bureau's EEO ADR initiative. Each bureau makes mediation available at
the EEO informal or pre-complaint stage for cases where mediation is appropriate; the
Headquarters office makes mediation available at the formal complaint stage. Currently,
the focus of EEO ADR efforts is on the election of ADR by employees and agency
officials. Each fiscal year, performance targets are established to measure the increase in
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election rates above the previous year’s levels. A target measure is 20% above the
previous year’s rate. In addition, the resolution rates are tracked. If the matter is
resolved through ADR, or the parties withdraw the initial complaint, the case is
considered an ADR success.

The National Oceanic and Atmospheric Administration does not have a formal ADR
program in the environmental conflict resolution arena, but uses several ADR techniques
to resolve particular cases as the situation warrants.

The National Oceanic and Atmospheric Administration utilizes a broad variety of ADR
processes in other contexts, however, including use of consensus building and public
participation in all of their cases. Consensus building is important to move cases toward
settlement among the various trustee agencies and frequently with the responsible parties.
Public participation, to some degree, is required by law in most natural resources cases
and is used to keep the public informed and engaged in the agencies' assessment of
damages and to get the public's input into choosing the appropriate restoration of natural
resources. Consensus building and public participation were used extensively throughout
the development of the natural resource damage assessment regulations promulgated
pursuant to the Oil Pollution Act of 1990. Furthermore, all settlement negotiations for
hydro re-licensing are based on the basic premise of reaching consensus, and typically
include federal, state, local, and tribal governments, as well as industry, environmental
groups, recreational interests, and local business interests as well as ratepayers.

The National Oceanic and Atmospheric Administration also uses facilitation in public
stakeholder meetings, in rulemaking public meetings, in a Superfund site to coordinate
government issues, and in internal meetings among its staff and across its programmatic
line offices to help air and address differences, problems, or issues of concern. On
occasion, the sub-agency has used settlement judges in a few of its public claims for
environmental damage to resolve liability.

Lastly, the Department uses ADR in certain government contract disputes, generally
using an Administrative Judge from the Board of Contract Appeals as a neutral.

DEPARTMENT OF DEFENSE

Throughout the Department of Defense, agencies are employing ADR tools in workplace
disputes and contract and procurement disputes, as well as areas of land use and
accessibility. The Department reports tangible, timely benefits from ADR use, including
time and monetary savings and, perhaps most importantly, a profound impact on the
workforce, permitting parties to focus on accomplishing agency mission rather than on
disagreements.

Department of the Air Force

The Air Force mission is to deliver sovereign options for the defense of the United States
and its global interests—to fly and fight in the Air, Space and Cyberspace. ADR
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supports this mission by giving commanders, managers, and employees options for
effectively and efficiently resolving disputes that otherwise could jeopardize morale and
unit cohesion.

Air Force Workplace ADR Program.

The Air Force’s emphasis on voluntary, collaborative problem solving promotes a sense
of teamwork, camaraderie, and a shared commitment to make outcomes work. The
collaborative aspects of ADR have actively promoted stronger working relationships
between management and employees. By exhorting parties to fashion their own solutions
to their disputes, ADR produces outcomes better suited to promoting positive working
relationships, maintaining worker morale, and promoting a sense of responsibility and
accountability throughout the workforce. More than one-half of the Air Force’s civilian
workplace disputes are referred to an ADR or other collaborative early resolution process
utilizing interest-based problem solving techniques, with an average resolution rate of
75% or better. As a result, the Air Force consistently diverts about 40% of its civilian
personnel dispute workload from time- and resource-intensive formal dispute resolution
processes. Use of ADR and other non-traditional early resolution techniques for those
workplace disputes resolves most complaints in one-eighth the time and at one-eighth the
cost of traditional processes. By reducing cycle times to process disputes from inception
to resolution, ADR and other early interest-based techniques free personnel from dispute-
related tasks faster and get them back to their primary mission tasks.

Empowering people to take control of resolving their own disputes places a premium on
the ability of supervisors and managers, and their employees, to engage in interest-based
interactions to solve workplace problems, and the Air Force is currently engaged in a
large-scale, intensive effort to deliver those skills to its management workforce, military
and civilian, through its Integrated Conflict Management System, discussed below.

Air Force Contract Disputes ADR Program.

The collaborative aspects of ADR also have had a positive effect on and promoted
stronger working relationships between the Air Force and its contractors. In contract
disputes, ADR is the Air Force default position, and is offered in over 80 percent of
cases, with acceptances at twice the rate of rejections. ADR has reduced cycle times
dramatically in these disputes, from 38 months (for a trial) to seven months after the
parties agree to use ADR. Cost savings from the use of ADR flow primarily from
reduced cycle time, and include years of lawyer and staff effort, direct expenses of
litigation such as witness fees, travel, and document production, and Contract Disputes
Act interest on contractor claims.

In recent years, the Air Force has emphasized early resolution of contract disputes, prior
to the issuance of a contracting officer’s final decision, and preferably prior to the
submission of a formal claim under the Contract Disputes Act. The Air Force Federal
Acquisition Regulation Supplement instructs contracting officers to submit proposed
final decisions to the Directorate of Contract Dispute Resolution at Wright Patterson Air
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Force Base for review prior to issuance. Final decisions in excess of $500,000 also are to
be submitted to the Deputy General Counsel for Dispute Resolution for review. A
primary purpose of the review in both instances is to ascertain whether ADR should be
used to resolve the dispute before it enters the formal disputes process. Air Force policy
is to use ADR techniques once unassisted negotiations have reached an impasse. Early
resolution is desirable for both parties. It means that creative solutions can be reached at
minimal cost and with minimum program disruption, and — perhaps most important — the
contracting parties retain maximum control of the outcome.

Integrated Conflict Management System and the Air Force Negotiation Center of
Excellence.

The Air Force Integrated Conflict Management System has two primary elements. The
first is a robust ADR system to resolve disputes as efficiently as possible. The second is
a conflict management system that works to prevent disputes from arising in the first
place. Key to making such a conflict management system work is training in negotiation
and communication skills. The Air Force ADR program office for the last two years has
conducted large scale negotiation training for supervisors of civilian personnel. The
supervisory skills training has received very high marks from participants, who realize
that interest-based, collaborative problem solving skills will help them perform all
aspects of their jobs more effectively.

This large scale training led to establishment in 2005 of the Air Force Negotiation Center
of Excellence, a partnership of the Air Force General Counsel’s office and Air
University, the leading provider of Air Force professional military and civilian education.
The purpose of the Center is to incorporate negotiation education and skills training into
professional development across all functional areas, from personnel management to
acquisition to war fighting. Education and training in negotiating, fostering teamwork,
and collaboration have been integrated into the curriculum at the Air War College
because senior Air Force leaders recognize that mission success these days may rest more
on the ability to collaborate with others in contingency and reconstruction operations than
on the ability to give and follow orders. To reflect today’s realities, the Center’s course
offerings include cultural awareness and cross-cultural negotiations.

Department of the Army

The Army’s mission is: training and maintaining active duty and reserve forces in
defense of the national security; preserving and improving the natural environment; and
providing military assistance to federal, state, and local governments. Within the Army,
the ADR program development and implementation resides at the major command level,
which permits them to serve as a development laboratory, promoting and sharing best
practices throughout the organization. While the avoidance of litigation costs aids
commanders with already limited resources, the greatest benefit is the improved
employee productivity. The Army’s ADR policy is to resolve disputes at the earliest
stage feasible, by the fastest and least expensive method, and at the lowest possible
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organizational level. ADR is used in workplace disputes, contracts and procurements,
civil enforcement, and claims against the government.

The greatest support to the Army’s mission results from resolving employee disputes
early and quickly. The Army mission heavily relies on its employees and the reduced
productivity of an employee engaged in protracted litigation is a mission detractor. The
employee often is distracted and disgruntled, and that hurts overall workplace morale.
Direct supervisor interaction with the employee often opens avenues of communication
that had been closed, resulting in improved working relationships and improved
productivity. Therefore, the early mutual resolution of disputes is critical to the Army
mission.

At the headquarters level, attorneys within the Office of The Judge Advocate General
administer ADR programs to resolve the acquisition and environmental disputes not
within the purview of the major command. Although the Army does not have a citizen-
centric mission, it does provide limited services to military dependents and the public-at-
large. For example, the Army uses ADR techniques to resolve disputes regarding the
accessibility of Army activities and facilities to military dependents and the public at-
large who have disabilities.

Army Corps of Engineers

The Army Corps of Engineers is the Army’s real property manager, overseeing
engineering, construction, and realty for Army and Air Force civil works. They have
found that protracted litigation distracts the agency from its mission, and costs incurred as
part of litigation detract from the advancement of that mission. The agency uses ADR as
part of its duty to the public to contain costs. The savings, in transactional costs and the
costs of delay, translate into additional funding that can be available for mission
execution and services on other projects in support of the Army. The agency works with
each contractor to fashion a dispute resolution process which is specifically tailored to the
matter in dispute. Over the past ten years, the Corps has processed 131 cases involving
contract disputes through ADR and successfully resolved 90% of them.

Additionally, the expedited resolution achieved through ADR has a significant positive
effect on the workplace environment because it inhibits the development of negative
attitudes attendant to protracted litigation.

Department of the Navy

The Department of the Navy is responsible for maintaining freedom of the seas to protect
our national interests. It uses ADR to resolve issues in controversy at the earliest possible
stage, by the fastest and least expensive method possible, and at the lowest possible
organizational level prior to litigation. Recognizing that every dollar used for litigation is
a dollar that cannot support the fleet or Marine forces, the Department of the Navy has
established, within the Office of the General Counsel, an ADR Program Office which is
led by the Assistant General Counsel.
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The Department of the Navy has found that ADR processes contribute to civilian
workplace productivity by improving working relationships and reducing the time
devoted to dispute resolution so that the workforce can focus on the agency mission.
Similarly, the Department of the Navy uses ADR techniques (particularly facilitated
partnering) for procurement and environmental issues.

While not a regulatory agency, the Department of the Navy interacts with the public,
either as employees or as contractors, at all of its facilities. All of the ADR processes are
used where appropriate. The ADR Program Office effectively markets these services
through public outreach, including an active Web site and by offering on-line ADR
training.

Defense Commissary Agency

The Defense Commissary Agency operates hundreds of retail grocery stores throughout
the world, providing an economical food supply for thousands of military families. The
agency’s policy is to utilize ADR unless some specific and identifiable reason precludes
it. ADR is used primarily in workplace disputes, as well as in some procurement matters.
The Office of the General Counsel sets forth the agency’s policy and each program head
develops a specific “ADR Plan” which is tailored to meet the needs of an individual
program. Every employee is required to cooperate in the ADR process.

ADR processes have served to reduce greatly the administrative litigation involving all
types of workplace disputes. Moreover, supervisors and managers who have used ADR
find that they are better able to resolve subsequent disputes, thereby decreasing the total
number of complaints across the board.

Defense Contract Audit Agency

The Defense Contract Audit Agency performs audit functions and provides accounting
and financial advisory services to all Department of Defense components. ADR is
utilized primarily in EEO and workplace disputes. The agency reports that ADR has
saved the agency time and resources in processing, investigating, and litigating those
cases and thus promotes greater efficiency in accomplishing the agency’s primary
mission.

Defense Contract Management Agency

The Defense Contract Management Agency is the Defense Department’s contract
manager, responsible for ensuring that federal acquisition programs (systems, supplies,
and services) are delivered on time, within projected cost or price, and meet performance
requirements. The agency’s dispute resolution policy covers all disputes which may arise
within the agency, and is applied primarily in workplace, contract, and procurement
disputes. As the agency transforms from performance-based management to earned-
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value management, the agency has been monitoring the number of new workplace
disputes, in order to assess the value of early ADR intervention in the workplace arena.

The agency’s Contract Law Group, which includes many attorneys who are trained
mediators and dispute resolution specialists, is structured to engage in early dispute
resolution and committed to partnering with the military services as well as the private
sector to effectively resolve controversial contract issues at the earliest opportunity. The
appropriateness of using ADR is evaluated for every contract dispute which arises. The
agency is committed to working with its defense contractors to assure its war fighters get
the best equipment in the most expeditious manner. The more effectively the agency can
manage and resolve disputes with those contractors, the faster it can return to its mission
of supporting the needs of the military.

The Ombuds Program provides another avenue for employees or contractors to raise
issues of integrity, fraud, or other conflict while remaining focused on the mission of
supporting the war fighter.

Defense Finance and Accounting Service

The Defense Finance and Accounting Service provides financial and accounting services
to the Department of Defense. The agency’s dispute resolution policy authorizes the use
of ADR in any workplace dispute (subject to a limited number of narrow exceptions) and
has been used successfully in EEO, labor, and personnel disputes.

Defense Information Systems Agency

The Defense Information Systems Agency provides and services the vast network of
information systems which permit communications among the Department of Defense
components. Their workplace dispute resolution policy extends to all military and
civilian personnel and is administered by a specialist who monitors and tracks ADR
usage. Component ADR specialists provide the dispute resolution services wherever
needed and report statistics to a program manager and ADR steering committee.

Through the use of ADR, the agency has realized greater efficiency and economy, as well
as creative solutions, in a broad spectrum of workplace disputes.

Defense Logistics Agency

The Defense Logistics Agency serves as the logistical support for all of the Department
of Defense components as well as other federal agencies, and provides materials,
assistance, and supplies worldwide. The agency reports that it has a broad-based dispute
resolution program encouraging earliest possible use of ADR in any and all matters of
dispute. The agency has a central ADR Program Manager, Headquarters Advocates, and
ADR Specialists throughout the field. ADR is used in workplace disputes and contracts
disputes.

-32 -



In the workplace, the policy is that ADR is always considered at the earliest possible
stage and any management decision not to use ADR must be documented in writing at
least one level above the deciding official. In the contracts area, ADR provides quick
avenues for contractors to have their disputes heard and resolved, typically through
facilitation, mediation, or early advisory opinions. The various dispute resolution
processes have: reduced the amount of time spent on disputes, allowing the agency to
accomplish its designated functions; reduced the negative feelings generated by disputes,
allowing parties to work better together in furtherance of the agency mission; and
reduced the money spent on disputes, preserving necessary resources for agency work.

Department of Defense Education Activity

This agency provides education, from kindergarten through twelfth grade, to the minor
dependents of overseas military and civilian personnel. The agency uses ADR in
workplace disputes. Through the use of mediation, managers in this program save money,
make more efficient use of limited resources, preserve the integrity of ongoing work
relations, and develop more creative resolutions than would be possible through the usual
litigation channels.

National Geospatial-Intelligence Agency

The National Geospatial-Intelligence Agency provides geospatial intelligence for national
security purposes. The agency has an expansive approach to ADR and uses it in
resolving all types of workplace disputes, as well as some procurement disputes. The
agency uses a broad array of ADR processes, including mediation, facilitation, and
partnering, reporting that successful ADR in the workplace promotes teamwork, trust,
and partnership.

National Guard Bureau

The National Guard Bureau develops and provides direction and guidance for the
National Guards of the 54 states and territories. The agency policy requires that the
National Guards of the various states and territories attempt to resolve conflicts at the
earliest possible time and lowest possible level through the effective use of ADR. The
National Guard Bureau has established the position of an ADR Advocate who is
responsible for promoting and effectuating a broad use of ADR. The ADR framework of
the National Guard Bureau is applied across the board in all categories. A yearly report
is compiled in order to review and evaluate each state or territory’s program.

Various types of facilitation have been used by the National Guard in considering
changes in land use. For example, the proposal to “withdraw” certain parts of Limestone
Hills, MT, for increased military training caused grave concern among special interest
groups which currently use Limestone Hills (cattle ranchers, mining interests, private
property holders). Facilitative dispute resolution processes were used early in the
Environmental Impact Statement process to successfully address many of the concerns of
these groups. The National Guard arranged for meetings and open discussions among the
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various stakeholders over several months in order to identify, discuss and share
alternatives. These meetings impacted the perspectives of the public participants and of
the National Guard and resulted in a recommendation to Congress which meets most of
the concerns of the varied stakeholders as well as the needs of the government. These
consensus building public meetings proved to be crucial in: increasing participants’
knowledge and understanding of the proposed action; convincing the participants of the
National Guard’s desire to be open and straightforward in the discussions; and reaching
consensus on the best plan to go forward.

The National Guard Bureau also has used an ADR process of partnering, primarily with
labor unions when new regulations are generated. This sort of open discussion and
exchange promotes far greater acceptance by the union, as evidenced by fewer
complaints of unfair labor practices under the newly-enacted regulations.

The National Guard Bureau also reports that various ADR processes have been
successful in resolving tensions between military officers and subordinates in the
workplace without sacrificing the military authority of superior officers.

National Security Agency

The National Security Agency protects communications in the United States and
produces foreign intelligence overseas. The agency has created a Center for Conflict
Resolution with twenty agency-trained mediators for use in workplace disputes. The
Center also provides management training to recognize conflict early and respond more
efficiently. By increasing the ability of employees and managers to respond to each other
directly through ADR processes, managers and employees are able to maximize their
productivity.

Uniformed Services University of the Health Sciences

The Uniformed Services University of the Health Sciences is the nation’s federal health
sciences university. ADR applies to: disputes involving contracts or grievances to which
the University is a party; appeals from withholding of documents requested under the
Freedom of Information Act; complaints of discrimination; and administrative grievances
or other disputes or controversies deemed appropriate for ADR by the University’s
General Counsel and President. Because the organization is a small one with few
controversies, the ADR process used most often has been mediation in the context of
EEQ proceedings.

Washington Headquarters Service

The mission of the Washington Headquarters Service is to provide administrative and
operational services in support of the Office of the Secretary of Defense and the
Department of Defense agencies. Their Collaborative Resolution Program offers a broad
array of ADR services, including mediation, facilitation, and peer resolution panels, as
well as training for employees and managers in communication and dispute resolution
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skills. These services are offered to a workforce of almost 6,000 civilian and military
personnel.

After tracking the results over some time, Washington Headquarters Service concluded
that ADR is an efficient, expedient, and cost-effective means for resolving all types of
workplace issues. Sixty percent of all its mediated cases were settled with an average
processing time of 39 days, as compared to its nationwide average of 469 days in 2004.
There are multiple advantages to a speedy resolution of a dispute which otherwise could
grow into a festering conflict: positions have not hardened over time; others in the
workplace have not been drawn into the dispute and are thus less impacted by the
dispute; and any collateral damages are limited and minimized.

DEPARTMENT OF EDUCATION

The mission of the Department of Education is to ensure equal access to education and to
promote educational excellence throughout the nation. The Department utilizes ADR in
a wide range of areas:

= The Informal Dispute Resolution Center, staffed with full-time trained mediators,
is in a central location to help employees and managers resolve informally any
type of dispute or complaint concerning a work-related matter.

= The Office of Federal Student Aid assists all eligible individuals with federally-
funded or federally-guaranteed financial assistance beyond high school. The
office’s Ombudsman works with federal student aid recipients, loan holders,
guarantee agencies, and schools to resolve loan problems informally.

= The Office for Civil Rights is responsible for ensuring that recipients of
Department funds do not engage in discriminatory conduct based on race, color,
national origin, sex, disability, or age. It is authorized to initiate formal
enforcement proceedings against recipients of federal funds who allegedly are
engaging in discriminatory practices. However, in the great majority of cases, the
agency is able to enter into voluntary corrective action agreements to resolve
compliance concerns.

= The Cooperative Audit Resolution and Oversight Initiative aims to improve
education programs and student performance at state and local levels through
better use of audits, monitoring, and technical assistance. Many audits result in
lengthy legal battles that produce insignificant monetary recoveries, develop
significant ill will, and fail to provide permanent corrective action. This initiative
was designed to avoid costly litigation, lengthy adversarial discussions, and non-
productive impasses, and instead to rely on creativity in resolving audit issues.
By creating permanent solutions to audit issues, states and local educational
agencies can increase the availability of time, money, and resources for teaching,
learning, and classroom improvement, and focus on their core mission of the
education of students and other learners.
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= The Office of Special Education Programs is dedicated to improving results for
infants, toddlers, children, and youth with disabilities by providing leadership and
financial support to assist states and local districts. The Office of Special
Education Programs supports the National Center on Dispute Resolution, which
encourages the use of mediation and other collaborative strategies to resolve
disagreements about special education and early intervention programs.

= The Department of Education also has engaged in negotiated rulemaking in the

development of regulations under the Higher Education Act and Title | of the
Elementary and Secondary Education Act.

DEPARTMENT OF ENERGY

The Department of Energy, like many other cabinet agencies, is employing ADR in a
wide range of areas, with a strong focus on public involvement. The Department’s
overarching mission is to: advance the national, economic, and energy security of the
United States; promote scientific and technological innovation in support of that mission;
and ensure the environmental cleanup of the national nuclear weapons complex. Because
the scope of its mission is broad, the agency is separated into program areas which often
operate independently. Additionally, most agency facilities are managed and operated by
contractors and have developed their own unique ADR processes.

The Office of Dispute Resolution located within Headquarters oversees the Headquarters
Mediation Program as well as the Technology Transfer Ombuds Program located within
the agency’s national laboratories. The Technology Transfer Commercialization Act of
2000 was enacted to improve the ability of federal agencies to license federally-owned
inventions. Each national laboratory and research facility has appointed a technology
partnership ombuds. The role of the ombuds is to prevent and resolve — at the earliest
possible level — disputes between the laboratories and inventors or private companies,
over technology transfer issues such as infringement, intellectual property rights,
royalties, and licensing.

The Dispute Resolution Specialist in the Office of Dispute Resolution advises on
inclusion of ADR provisions in agency contracts and on locating an appropriate neutral
when needed for a specific dispute. In addition, the agency’s Board of Contract Appeals
(now included with the United States Civilian Board of Contract Appeals) is available to
mediate disputes between the agency and its contactors and, in some cases, between a
contractor and a subcontractor or between subcontractors.

In the workplace arena, the Headquarters Mediation Program provides mediation for all
types of workplace disputes in Headquarters, using professional mediators under agency
contract or mediators from other federal agencies through the Sharing Neutrals Program.
While most referrals come from the Office of Civil Rights, managers and employees are
encouraged to use the program before an EEO complaint or grievance is formally filed.
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The Office of Employee Concerns addresses all good faith complaints by an employee
that a policy or practice by the agency or one of its site contractors should be improved,
modified or terminated because it is unsafe, unlawful, fraudulent, or wasteful. Concerns
can address such issues as health, safety, the environment, personnel, or management
practices, or whistleblowing reprisals.

The National Nuclear Security Administration Ombuds Program services all of its

employees and contractors, providing a confidential, impartial, independent, and informal
resource facilitating fair and equitable resolutions to all types of workplace concerns.

DEPARTMENT OF HEALTH AND HUMAN SERVICES

The Department of Health and Human Services is responsible for the health and welfare
policies and programs of the federal government. Like other cabinet agencies, the agency
reports that the availability and success of ADR, used in the programs described below, is
improving communication, encouraging problem solving, and increasing workplace
productivity.

Agency for Healthcare Research and Quality

The mission of the Agency for Healthcare Research and Quality is to translate research
findings into clinical practice. The agency has an ADR program which is used primarily
in the EEO process, but also can be utilized to resolve other types of employee and
management disputes.

Centers for Disease Control and Prevention

The Centers for Disease Control and Prevention is at the forefront of public health efforts
to prevent and control infectious and chronic diseases, injuries, workplace hazards,
disabilities, and environmental health threats. It monitors and prevents disease outbreaks
(including bioterrorism), implements disease prevention strategies, and guards against
international disease transmission. The agency provides ADR services and training to
employees, managers and supervisors, Commissioned Officers, and visiting fellows.

Centers for Medicare & Medicaid Services

The mission of the Centers for Medicare and Medicaid Services is to ensure effective, up-
to-date health care coverage for eligible citizens and to promote quality care for their
beneficiaries. The agency provides programmatic oversight of federal medical care
quality and develops and implements policies for recipients of such services. The agency
uses ADR in several areas of its work.

ADR, primarily mediation, is used in a broad array of workplace conflicts including EEO
complaints, formal employee grievances, and general workplace disputes. The agency

has determined that mediation has significantly reduced the number of formal complaints
lodged and improved communication and the general quality of life in the workplace. In
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addition to the specific disputes, the ADR program also is used to improve
communication, identify corrective actions, and reduce the incidence of future disputes.

States may provide drug benefits to their Medicaid population by allowing drug
manufacturers to sell their drugs to Medicaid beneficiaries. The states then must invoice
and collect rebate dollars from the drug manufacturers for the drugs provided.
Manufacturers can dispute invoice data they believe is incorrect. The agency uses ADR
to facilitate and resolve rebate invoice disputes between the states and drug
manufacturers in order to keep the rebate dollars flowing back in the Medicaid program.
In addition to settling the specific disputes, the ADR program also is used to improve
communication, identify corrective actions, and reduce the incidence of future disputes.

The agency’s Office of Hearings hears formal appeals for provider reimbursement for
services provided by a component of the Department of Health and Human Services. Its
mediation program has a 90% success rate for resolution of appeals. Final settlement of
appealed cases generally occurs within 180 days, as opposed to several years for federal
court appeals, and costs approximately $750 as opposed to the $11,500 cost of a formal
one-day administrative hearing.

Departmental Appeals Board

The Departmental Appeals Board provides prompt and impartial dispute resolution for all
of the components in the Department of Health and Human Services which involve
medical care. The agency’s jurisdiction includes: resolving disputes arising under the
large public assistance grants (such as Medicaid and Aid to Families with Dependent
Children) and discretionary grant programs; imposing civil monetary penalties and
exclusions under fraud and abuse authorities; hearing appeals in enforcement cases
brought by the Centers for Medicare & Medicaid Services; and hearing appeals in
Medicare coverage as well as payment and entitlement cases. The agency issues the final
decisions for the Department of Health and Human Services in all disputes with outside
parties such as state agencies, Head Start grantees, universities, nursing homes, doctors,
and Medicare beneficiaries.

The agency uses ADR to provide less contentious and quicker options than formal
processes such as administrative adjudication in a wide range of its mission-related
responsibilities, including:

o disputes with grantees, including states and universities, concerning disallowances
of funds, indirect cost rates, and cost allocation plans;

e Medicare and Medicaid program exclusions; and
e imposition of civil sanctions against health care providers and nursing homes.

The agency uses ADR in a number of non-program areas, including:
e mediation of employment cases, including EEO, grievances, and interpersonal

disputes;
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e administration of the Federal Sharing Neutrals Program, a collaboration of over
40 federal agencies, which provides mediators on a collateral duty basis for EEO
complaints throughout the federal sector;

e training in conciliation and facilitation services, and basic and advanced
mediation skills for the Department; and

e the conduct, in collaboration with the Department of Transportation, of conflict
management and mediation training.

Food and Drug Administration

The Food and Drug Administration protects the health of the nation against impure and
unsafe food, drugs, and cosmetic products. The agency uses ADR for all workplace and
interpersonal disputes within the work environment. The agency reports finding that the
use of ADR enhances communication, facilitates effective problem solving, and increases
productivity and employee morale throughout the workforce.

Health Resources & Services Administration

Health Resources & Services Administration, with approximately 1,500 employees, is the
primary agency charged with improving access to healthcare for those who are uninsured,
isolated or medically vulnerable. Additionally, the agency oversees all organ and tissue
donation programs. The agency actively promotes the use of ADR to resolve claims of
discrimination and other workplace disputes involving bargaining unit employees. The
agency reports that use of mediation encourages cooperation and communication between
management and employees and leads to improved performance by the organization.

National Institutes of Health

The mission of the National Institutes of Health, which is the steward of medical and
behavioral research throughout the nation, is the pursuit of fundamental knowledge about
the nature and behavior of living systems and the application of that knowledge to extend
healthy life and reduce the burdens of illness and disability. The Office of the
Ombudsman has developed a special expertise in addressing and settling scientific
disputes relating to peer reviews of grant-funded scientific research. The office
additionally uses ADR processes to resolve disputes involving intellectual property rights
and authorship of scientific papers. The agency determined that people in conflict are
distracted from their responsibilities. Resolution of conflict allows them to concentrate
on their work, thereby facilitating accomplishment of the agency’s mission and
underscoring the credibility and diligence behind the agency’s research projects.

Office of Equal Opportunity and Civil Rights
The Office of Equal Opportunity and Civil Rights provides agency-wide leadership and
advice on issues of diversity, civil rights, and promotion of a supportive work

environment for agency employees. The agency uses ADR to resolve informal
discrimination complaints and improve communication.
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sufficiently considered.

The mediator alerted the agency to a weakness in its case that had not been

Additionally, because of the nature of ADR in focusing on improved communication and
party control over outcome, resolutions emerging from ADR processes generally are
more durable and informative. For example, the Department of Education noted that
the use of dispute resolution services has helped to resolve long-standing audits in a way
that both promotes collaboration among participants in the audit resolution process and
encourages a resolution of audit issues that is responsive and effective, thus preventing
recurrence of the audit finding. This approach improves the administration of federal
education funding by state and local educational agencies.

The U.S. Institute for Environmental Conflict Resolution leadership is developing and
implementing a multi-agency performance evaluation system on environmental conflict
resolution which will directly contribute to assuring long-term improvements in
performance within the federal government. The environmental conflict resolution
processes themselves are designed to improve environmental decision making by
engaging interested and affected parties in deliberating constructively with shared,
comprehensive information about potential impacts and relative benefits of a given
governmental decision (see the table below). The agency’s performance evaluation
initiative will build upon and enhance these processes.

Capturing the Value of Environmental Conflict Resolution

Savings Realized and Benefits Accrued

Tangible

Less Tangible

Short-term

Longer-term

Saved on direct process
costs (e.g., the process
costs to mediate were less
than litigation)

Avoided inflaming
relations and escalating the
conflict with litigation or
unattended conflict

Avoided or reduced negative
on-the-ground impacts (e.g.,
environmental, social,
economic)

Likely reduced or avoided
the direct cost of appeals
(e.g., the solution is less
likely to be contested)

Better outcomes were crafted
(e.g., less costly settlements,
timely project progression,
innovative solutions, reduced
monitoring)

Improved stakeholder
commitment to the
agreement and its

implementation

Created efficiencies that
reduce future indirect process
costs (e.g., field staff time
dealing with conflict)

Case used as a
prototype for resolving
other similar problems

or conflicts

Created the potential for
stakeholders to work
together productively on
related issues in the future
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Use of Alternative Dispute Resolution Processes Reported by Agencies 2005-06

] ) Mediation Arbitration | Facilitation | Settlement | Consensus Partnering | Conflict Negotiated | Ombuds
Appendix B: (other than Judges Building/ Coaching | Rule
labor union Public Making
grievances) Participation
CABINET
AGENCIES
Department of X X X X X X X
Agriculture
Department of X X X X X
Commerce
Department of Defense:
1. Department of the Air X X X X X X X X (some)
Force
2 Department of the Army X X X X X X X (some)
3. Army Corps of X X X X
Engineers
4. Department of the Navy X X X X X X X X
5. Defense Commissary X X X X
Agency
6. Defense Contract Audit X
Agency
7. Defense Contract X X X X X
Management Agency
g. Defense Finance and X X X
Accounting Service
9. Defense Information X X X
Systems Agency
10. Defense Logistics X X X X X
Agency
11. Department of Defense X X X X
Education Activity
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Mediation Arbitration | Facilitation | Settlement | Consensus Partnering | Conflict Negotiated | Ombuds
(other than Judges Building/ Coaching | Rule
labor union Public Making
grievances) Participation
12. National Geospatial- X
Intelligence Agency
13. National Guard Bureau X X X X X
14. National Security X X X X
Agency
15.  Uniformed Services X
University of the Health
Sciences
16. Washington X X
Headquarters Service
Department of Education x X X X x X X
Department of Energy X X X X X X X
Department of Health and
Human Services
1. Agency for Healthcare X X X X
Research and Quality
2. Centers for Disease X X X X X
Control and Prevention
3. Centers for Medicare & X X X
Medicaid Services
4. Departmental Appeals X X X X X X
Board
5.  Food and Drug X X X X X X X X
Administration
6. Health Resources & X
Services Administration
7. National Institutes of X X X X X X
Health

-129 -




Mediation Arbitration | Facilitation | Settlement | Consensus Partnering | Conflict Negotiated | Ombuds
(other than Judges Building/ Coaching | Rule
labor union Public Making
grievances) Participation
8.  Office of Equal X
Opportunity and Civil
Rights
9.  Office of Hearings X
Department of Homeland X X X X X X
Segurity
L. Citizenshipand X
Immigration Services
2. Civil Rights and Civil X
Liberties
3. Federal Emergency X X X X X
Management Agency
4. Secret Service X X X X
5. Transportation Security X X X X X
Administration
Department of Housing X X X X X X X
and Urban Development
Department of the X X X X X X
Interior
Department of Justice
1. Civil Division X X X X
2. Civil Rights Division X X
3. Community Relations X X X X X X
Service
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Mediation Arbitration | Facilitation | Settlement | Consensus Partnering | Conflict Negotiated | Ombuds
(other than Judges Building/ Coaching | Rule
labor union Public Making
grievances) Participation
4. Environment and X X X X
Natural Resources
Division
5. Executive Office for X X
United States Attorneys
6. United States Attorneys X X X
Offices
7. Federal Bureau of X X X
Investigation
g. Federal Bureau of X X X X X X
Prisons
9. Justice Management X
Division
10. Tax Division X X X
Department of Labor x X
Department of State X X X
Department of x X X X x X
Trancnortation
Tar IJ'J\JI uTTroTt
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Mediation Arbitration | Facilitation | Settlement | Consensus Partnering | Conflict Negotiated | Ombuds
(other than Judges Building/ Coaching | Rule
labor union Public Making
grievances) Participation
Department of
Traacur\
177 Afcohol and Tobacco, X X X X
Tax and Trade Bureau
2 Bureau of Engraving X X X X X
and Printing
3. Bureau of the Public X X X X
Debt
4. Departmental Offices X X
(Department Oversight
Office)
5.  Financial Crimes X X X X X X
Enforcement Network
6. Financial Management X X X
Service
7. Internal Revenue X
Service
g. Internal Revenue X X X X X X
Service Appeals
g. Office of the X X X X
Comptroller of the
Currency
10. Treasury Inspector X X
General for Tax
Administration
11. United States Mint X X X X
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Mediation Arbitration | Facilitation | Settlement | Consensus Partnering | Conflict Negotiated | Ombuds
(other than Judges Building/ Coaching | Rule
labor union Public Making
grievances) Participation
Department of Veterans X X X X X (some)
Affairs
INDEPENDENT AGENCIES

Commodity Futures
Trading Commission

X

Consumer Product Safety
Commission

Corporation for National
and Community Service

Environmental Protection
Agency

Equal Employment
Opportunity Commission

Export-Import Bank of
the United States

Federal Communications
Commission
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Mediation

Acrbitration
(other than

labor union
grievances)

Facilitation

Settlement
Judges

Consensus
Building/
Public
Participation

Partnering

Conflict
Coaching

Negotiated
Rule
Making

Ombuds

Federal Deposit Insurance
Corporation

X

X

Federal Election
Commission

Federal Energy
Regulatory Commission

Federal Maritime
Commission

Federal Mediation &
onciliation Service

Federal Reserve Board

Federal Trade
Commission

General Services
,&@mmlstratlon

National Archives and
Records Administration
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Mediation

Acrbitration
(other than

labor union
grievances)

Facilitation

Settlement
Judges

Consensus
Building/
Public
Participation

Partnering

Conflict
Coaching

Negotiated
Rule
Making

Ombuds

National Labor Relations
Board

X

National Mediation
Board

National Science
Foundation

Nuclear .Regulator
8omm|53|8n y

Oﬂice of Personnel
anagement

Peace Corps

Pension Benefit Guaranty
Corporation

Securities and Exchange
Commission

Small Business
Administration

SR Rinrstratign
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Mediation

Acrbitration
(other than

labor union
grievances)

Facilitation

Settlement
Judges

Consensus
Building/
Public
Participation

Partnering

Conflict
Coaching

Negotiated
Rule
Making

Ombuds

Tennessee Valley
Authoritvy

X

Xutrormty

st Ageney for

Development

United States Institute for
Environmental Conflict

Resolution of the Morris
K. Udall Foundation

e S Ol

United States Postal

Service
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c. Department of the Navy

The Department of the Navy embraces the use of alternatives to litigation in procurement
disputes. The formal policy of the Navy is:

Using ADR to the Maximum Extent. ADR techniques shall be used as an
alternative to litigation or formal administrative procedures to the maximum
extent practicable. Use of these techniques may resolve the entire issue in
controversy or a portion of the issue in controversy. The goal is to resolve
disputes and conflicts at the earliest stage feasible, by the fastest and least
expensive method possible, and at the lowest possible organizational level prior
to litigation. Every issue in controversy, regardless of the subject matter, is a
potential candidate for ADR.

SECNAV Instruction 5800.13A, "Alternative Dispute Resolution (ADR) Policy and Mission of
the DON ADR Program Office," 22 December 2005, at 7.a.

Protests, Claims and Appeals

The table below summarizes procurement ADR activity for several past fiscal years for claims,
appeals and protests.

FY99 FY00 FYO1 FY02 FYO03 FY04 FYO05 Totals

Early Neutral Evaluation 7 1 8
Facilitation 2 0 2
Mediation 12 6 6 4 4 4 2 38
Non-binding Arbitration 2 2 0 4
Settlement Judge 1 1 3 1 6
Summary Trial 10 4 5 2 7 4 32
Other 7 3 3 2 1 16
Resolutions 22 14 18 13 12 13 6 98
Resolution Rate 96% 93% 82% 87% 100% 100% 100% 92%

(Table 1)

While recognizing that the language of FAR Part 33 could support counting cases that settle
without the services of a neutral, the DON generally only tracks those cases that use a neutral of
some sort. The trend in numbers is downward, but at the same time, it should be noted that
across the government, appeals at the Boards of Contract Appeals are down.

The DON ADR program estimates that

. Lo . Quantified Costs Avoided FYO1 04
ADR achieves significant process savings.

: Testimony Expenses Avoided $987,138
As shown in table 2, for 35 cases analyzed, [ENSINEENENINSNSRN 139,500
the program estimated about $1.4 million in Fe A=t R T e e s 327,100
direct expenses that were avoided by using [REESEASIVIEY O Il
the ADR processes, and another $1.7 Total Costs Avoided $1,423,607
million saved if the trial schedule had
proceeded as expected. Estimated Interest Avoided

Total Quantified Expenses Avoided $3,143,973
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http://www.dla.mil/adr























































